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'MASTER AND SERVANT.—-In actxon by employee of rallroad com-

pany for damages for loss of eye.sustained while repairing coal

- chute' under direction of foreman the question as to. whether

employer was negligent is, under Federal Employers Liability

. Act (45 USCA, §§ 51 to 59) for the jury.

" APPEAL' AND ERROR.— Visiting coungel not acquamted with ]u101‘S
" has the'‘right to ask their names, and it is 1eve151ble error’ to
‘Tefuse to permit him to do so. . :

. MASTER ‘AND. SERVANT.—In -action by a. carpenter engaged in re-
,palrmg coal chute for interstate .railroad to recover damages

mands

.. Tor loss of one eye- wnut: working under the ducu.mu of foreman,

.. whethe1 ca1pente1 was engaged in interstate’ commeree was,
" under Féderal Employers"Llablllty Act (45 USCA §§ 51 to' 59)

" for the jury.’ S !

* JURY—RIGHT OF COUNSEL.—Counsel have the right, under our stat-
-utes (C, & M: Dlg §§ 6380, 6381, 6385), to question jurors sepa-

rately as to their names,, busmess and :place of residence and to
ehc1t other mformat]on to enable h1m to exercise his rlght of

challenge for cause or w1th0ut cause. ’

Appeal flOlll balme Cu‘cmt Cour II B Mecms,

Judge; reversed. L \

R. E. Wiley and Richard M Ryan for appellan’rs
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John L. McClellan and Tom W. Campbell, for. ap-
pellee.

McHaxey, J. Appellee was, at the time of receiving
the injuries hereinafter mentloned an employee. of the
Missouri Pacific Railroad Company as a carpenter in the
B.'& B. gang. On February 24, 1934, while engaged in
repairing the coal chute and tracks connected therewith,
he received a severe and painful injury which resulted in
the loss of his left eye. At the time of the injury he was
working under the immediate direction of his foreman
and was assisting in the removal of a 6x8 timber on the .
incline track, leading up to the coal chute, which is called
a guard rail. These guard rails are notched down over
the ends of the ties on both sides of the steel rails and
about 1114 inches therefrom. They are also held in place
by what are called lag screws 3x9 which are inserted
through holes hored throufrh the guard rail and a short
dlstance into the tie; and are drlven or screwed into the
tie about three inches. The lag screws have square heads
and are screwed down with a wrench or driven down to
fit tight on a metal washer through which the screws
pass. Every second tie is so fastened with a lag screw.
In order to remove the guard rails it became necessary
to detach the lag screws from the ties. Appellee says
the proper and customary way to do this is to unscrew
them with a wrench, but that they had no wrenches that
would fit the serew head. -He also says another proper
way to remove them is to cut around the head with an
adz, insert a claw bar, and prize them loose. On this oc-
casion, however, they did neither, but the assistant fore-
man put a jack under the guard rail, elevated it suffi-
ciently to put a strain on the ties to be detached, and his
foreman handed him a twelve-pound maul and directed
him to strike the ties and drive them free from the lag
serews. After striking the tie next to the jack two or
three blows, something flew up, struck him on the lip,
cutting it and slightly injuring his nose and struck his
left eye with such force as to destloy the eye-ball Whlch
necessitated its-removal.

He brought this action to recoverdamages for his
injuries under the Federal Employers’ Liability Act, and
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alleged negligence as follows: ‘“When plaintiff struck
said tie with said maul; as directed by his foreman, a
large metal spike: that had been negligently- and care-
lessly-left on said-track by the agents, servants and em-
ployees of the defendants, and near said tie which plain-
tiff struck, was caused to be knocked upward and thrown
violently agalnst the plaintiff,”” ete. Trial resulted in-a
verdict and Judmellt aO’amst appellants in the’ sum of

$10 000.

F01 a-reversal of the judgment,’ appellants argue a -
number of assignments of error. In view of the dlSpOSl-
tion we make of the case, we think it imnecessar y to dis-
cuss them all'in detail. It 1s very earnestly. insisted that
the evidence is insufficient to establish necrhtrence, or to
take the question of negligence to the jury. While no
witness testified that “a larde metal - spike had’ been neg:
ligently and ‘carelessly left on said track—and near sald
tie which plamtlff struck,’’ something did ﬂy up -and hit
him causing the injuries complamed of No ‘witness tes-
tified as to what it was that flew up and-hit him, whether
a loose spike lying on the tie or the guard rall or the
track, whether the rail spike holding the steel rail on the
tie bemcr struck or whether the lag serew from which the
tie was bemg driven broke-loose therefrom and flew up
and hit him. As stated above, appellee testlﬁed there
were two safe and customary ways to remove the lag
screws, either with a wrench or with an adz and a crow
bar, but that he had never pounded them loose with a
mmﬂ ~Witnesses for appellants testified that, in addition _
to these two ways to remove them, the ‘method emploved
at the time of this injury was also used and that all three
methods were considered safe and proper. The- majority
are of the opinion that the evidence was sufficient to go
to-the jury on the question of megligence since appellec
was acting under the immediate directions of his fore-
man in the manner of doing the work; and that the injury
received or some 1n;1ury might reasonably have been fore-
seen by the exercise of ordinary. care as to the manner of
doing the work by the foreman. Mr. Justice BurLEr,
Mr. Justice BAKER and the writer do not agree that any
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negligence. has been. established, but on the..contrary a
directed verdict should have been given appellants.

Another assignment of error relates.to the impanel-
ing of the jury -to. try the case. Twelve of the regular
panel were out on another case. The court directed the
sheriff to call twelve bystanders whose names were placed
in the box with the remaining members of the regular
panel. The clerk by direction of the court.drew eighteen
names from the box. The court examined them on their
voir dire, and all appeared qualified. Counsel for appel-
- lee was then asked if he desired to ask any further ques-
tions, and answered in the negative.. Counsel for. appel-
lants was then asked the same question by the court,
when the: following occurred: ‘‘Mr. Ryan: I want to
ask a question or two, but I would like to know the. jurors,
I don’t know them by name; will you permit me.to ask
who, No. 1 juror is? I don’t know them. The Court:
That is where you are unfortunate in not living in: Saline
County. Mr. Ryan: Note my exception’ to the ruling of
the court.: I certainly would hke to hve down. here, if'1
could make a living down here.’ :

. In this we thlnl\ the court fell into error calhno f01
a reversal of the judgment.. We think counsel,had the
right to interrogate the jurors to determine their names,
residence, business, and such other.information as would
enable him to exercise his right of challenge for-cause or
peremptory challenge without caunse. - In Clark v. State,
154 Ark. 592, 243 S. W. 868, we held that a party is en-
titled to the same latitude in examining a juror to deter-
mine whether to exercise a peremptory challenge as when
seeking information relative to challenge for cause, sub-
ject to the sound diseretion of the court. The court not
only denied counsel this right, but in doing so—faceti-
ously, no doubt—hurtful, nevertheless—stated that coun-
sel was unfortunate in not knowing the jurors by name,
becausé he did. not live in Saline County. - The crror,
however, is the denial of a litigant the right to try to de-
termine, in good faith, by exammahon on: VoLr dwe who
and what the jurors are who are to try his case.

The qncstlon is ‘also argued as to whether appdlee
was engaged in interstate commerce within the meaning
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of .the Federal Employers’ Liability Act. We think the
evidence sufficient to take that question to the jury. Other
questions are arguned which may not anse on another
t1 1(11 and we do not dlscuss them .

v For. the error 1nd10ated the uldoment is .xev elsed
and the cause remanded.for a new trial. :

"McHawey,J. (Supplémental ‘opinion on rehearlntr)
On' rehearing; counsel for appellee insist that they “‘do
not ‘know of any provision of law in this State that:en-
tltles .either party ‘to -a civil suit to have ‘each proposed
3111'01 stand -and be separately interrogated by counsel.”’
Section 6380 of Crawford & Moses” Dloest provides that:
“In order to determine a challenge for cause the par-
ticular juror or jurors challenged may be sworn, or; at
the instancé of -either - party,- all of the jurors may be
sworn to make true and perfect answers to such questions
as may. be demanded. of them touching their qualifications
as, jurors. The court may allow. other testimony-in re-
gard to .the qualifications of any juror.”” The next sec-
tion'provides that each party shall have three peremp-
tory. challenges: and § :6385 provides-the procedure. for -
- challenges f01 cause. .This court has recognized the 11ght
of. htloants in:civil cases to examine the jurors separate-
ly. In St. L.1.M. &S.R. Co.v. Aiken, 100 Ark. 437, 140
S. W 698, this.court said: “Thele is but one: other as-
signment, of errvor, and, that relates to the. 1uhno of the
court.in, 1efus1no to permit defendant’s.counsel to pursue
the examination. of a: 1ur01 as to his bias. After a lengthy
examination of: the juror.by counsel, the court.stopped
the. e\ammahon, and.said that.it. was supfficient.; Counsel -
then challenged the juror pelemptonlv and agreed to;a
trial.of, ;the case before eleven jurors.- It.doesnot appeax
from the record.that defendant exhausted its peremptory
ehallenoes and.was compelled .to accept a juror which it
othe1,w1se would:not have accepted ; therefore; no prej-
udice..resulted: hom the ruling, even if it was incorrect.
The extent of the exauunatmn of .the juror rested, how-
ever, within, the. sound dlsmetlon of the trial court, and
the1e was no abuse of that. discretion.. Defendant ‘was
permitted to pursue the ‘examination until every, matter
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bearing upon the juror’s’ quahﬁcatmns seems- to- hdve

been fnlly drawn out.”’ ‘

The holdmo in this case was.cited with approval in
Mo. Pac. Ry. C’o v. Riley, 185 Ark. 699, 49 S. W. (2d) 397,
where the court said: ‘‘Exception was saved to the
qualifications of one of the jurors on the panel bécause
it was shown upon his examination that he was a member -
of the board of aldermen of the city of Hot Springs. The
exception to the competency of the juror. was based on
the theory that the negligence of the.city was the proxi-
mate, cause of the mgumes, ‘and, as the city was inter-
ested, the fact that the juror was an alderman disquali-
fied h1m It is not necessary to say whether or not this
juror was disqualified, for there is no showing of prej-
udicial error, since, it is not shown that the appellant had
exhausted all of its peremptory challenges.’’ Citing cases.

"It will be seen from'the Aiken case, supra, that the
discretion ihich rests in the trial court does not relate
to the right to examine jurors separ ately, but only to the
extent- of the examination of each'separate juror. - This
same case is c¢ited in 35 C. J., p. 389, § 439, in 'support of
the following text: ““The extent to wh1ch parties should
be allowed to go in ‘exdmining jurors as to their qualifica-
tions- cannot well be-governed by any fixed tules. The
e\dmmatlon is-conductéd under the supervision and dj-
rection of the trial court, and the nature and extent of
the’ ezdmmatlon and what questions may or may not be
answered must necessarﬂy bé left largely to the sound
diseretion of the court, the exercise of which will not be
intérfered with unless clearly abused. In practice, con-
siderable latitude is and generally ought to be indulged;
the questions ought to be confined to matters -directly
affecting the legal qualifications of the jaror, and all
q_uestlons ought to be allowed which are pertinent to test
the juror’s competency. But such examination ought not
t6 be permitted to take an indefinitely wide range con-
cerning merely collateral or incidental matters havmcr
some connection with the case and should be confined in
some degree at least to the partlcular cause of challenge
under 1nvest1gat10n at the time. * * *’7
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‘We are, therefore, of the opinion. that litigants in
civil cases, as well as in.criminal cases, have the right to
examine the jurors separately .in order to determine
whether' such . jurors are, subject to challenge for cause,
or to .elicit information on which. to base the right of
peremptory challenge, subject of course to the rlght of
the court to control the extent of such examination, act-
ing in its sound discretion. We think this right is recog-
mzed by. our statutes,and by the. decisions above .cited.
The petition for 1ehea11no is therefore, demed_. .

ot




