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'‘STATE, USE JACKSON'COUNTY ‘v. MureHY."
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Opmlon dehvel ed Malch 16, 1936

COUNTIES —County treasurer, in paylng warrants v01d because 1ssued
in excess of revenue for ‘year violates his ‘official duty for which
‘he ‘and- his surety are liable; and an action may be maintained
against him in the circuit court to recover the amount although
the complaint contains no allegation that in his settlement with
the county court it was found that he was 1ndebted to the county.

Appeal from- Jackson (Jucmt Court S M Bone, '

J udO'e reversed.

Roy Richardson, H oward H astmg and S. L chhard-
son for appellant. = -

" John C. Ashley “and Buzbee I—Ia,rnson Buzbee cﬁ
nght for appellees .

'HumpHREYS, J. - Appellant brought two suits 1n the
circuit court of Jackson County against appellees,’ one
of ‘them to recover $499.19 and one for $1.50, alleging as'
the basis of the suits that the treasurer of said county
cashied warrants out 'of the general revenue fund of the
county for the amounts, which warrants ‘were v01d be-
cause issued in excess of the revenues for the years to
which they were chargeable, in violation of Amendment
No. 10 of the Constitution of 1874, to the injury ‘of ‘the
county, and that the Wrontrful act of the treasurer in

‘cashmg ‘the ‘warrants was a breacli of his'bond. A de-
murrer was filed to each of the complaints on the ground
that the ciréuit coutt was without jurisdiction to héar,

- try and determine the issues raised;, and that if it had

Jurlsdlctmn, ‘the complalnt did mot state facts sufficient ™
to constltute a cause of action. For the purposes of’ trial,
the cases were consolidated. Upon a hearing, the court
sustained ‘the demurrer to eéach complaint, and appel-
1ants, electing to stand upon their complaints and refus-

ing to plead ful ther, the complaints were dismissed, from .

which judgment of dismissal, an appeal has been duly

prosecuted to this court.’ :
‘The condition contained in the treasurer’s bond

made a part-of the complaint, are for the true and faith-

ful performance of his duties' as county treasurer, and
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for an accounting and payment over of all money coming
into his hands as treasurer.

These demurrers were sustained by the trial court
to the complaint and the complaints were dismissed
without assigning the reason for-doing so.

Tt is alg'ued that the court was conect because the
complamfs contained no allegation that, in the settlement
with - the treasurer, it was found and adjudged-by the
county court that ‘he was indebted to the county in any
sum which he had not paid. This was not necessary as

" a condition precedent to bring a suit against him and his
bondsmen for paying void Warlants The payment .of
void warrants by the treasurer was clearly a violation
of his official duties, and the bond provided he would
faithfully perform his duties. The case of :Haley-Thomp-
son Special Consolidated School District v. Splawn, 172
Ark., 797, 290 S, W. 957, is authority for bringing suits
in. the cirenit court for Wron«rful acts of a county treas-
urer for cashmg and paying v01d war rants whether .the
officer’s accounts have been paqsed upon by. the county
court or not. His wrong'ful acts in the performanoe of
his duties have nothing to do with. his accounts or settle-
ments. It was said by ‘this couit in the case of School
District v. Splawn,: -supra, that: ‘‘Certainly there can be
no reason to have the county .court pass on Whether or
not a treasurer had wrongfully paid:a warrant. As to
whether the treasurer did or did not wrongfully . pay
these warrants, or any of them, is a question of fact, and
may, be determlned in a trial.in the circuit-court Wlthout
any regard to what the officer may have done in the
county counrt.. We think there is no reason. why the
county court should act in a suit like this before suit is
begun in.the circuit court, and that such action by the
county court is not necessaw to give the. circuit court
jurisdiction.”’

- It is also argued that Amendment No. 10 to the Con-
' st1tut1on of 1874 has. no application to the payment of
warrants ordered and issued against the general. revenue.
fund in excess of the revenues for the years to which
they were chargeable. The demurrers admitted in these
cases that the two warrants in question were void be-
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cause allowed and issued contrary to the amendment, and
it necessarily follows that the treasurer was w1thont
-authority to pay such warrants. - The amendment would
mean riothirig, and be'of no force and effect if warrants
‘allowed and issued in violation of it might be paid by the
treasurer with impunity. It i§ true no penalty is-im-
‘posed by the amendment upon the treasurer for paying
them ‘such ‘as ‘a’ fine or imprisonment, but it does not
eéxempt him from liability for domo SO. The complamts
a11e0'ed a 0'ood cause of action.’ R

.. The’ Judments are reversed, and. the causes are, re-
manded with d11ect10ns to overrule the’ demurler , and
fo proceed Wlth fhc tr 1a1 upon thelr merits.
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