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"HICKINGBOTHAM 0. T\'DUS’I RIAL' FI\* ANCE' CORPORA‘TIO’N.-'
- 4 4712
Yoot Opunon do,h\'el ed \Ialcll 16, 1936.

1.’ ‘TRIAL—ADMISSION OF EVIDENCE —The admlsswn of further teStl-
"mony after closmg is within fhe sound dlscretlon ‘of the trlal
f'»"'court ‘there' as' io abuse of that discretion m permlttmg the
payee in a suit on .a note to introduce - further testlmony ‘after
both parties had closed Tty : D
UsurRy.—A, note executed in: a loan.transactlon in, whlch the
'make1 recelved a 4 per cent mvestment certlﬁcate whlch was
) dehvered to the, payee of the note(as collateral 1s not v01d for
i usury although attorney’s fées and costs' were t6' be added if ‘suit
' -became necessary to enforce obhgatlon, and -a' sepa1ate'collater'al
obligation payable -in one year-and .from which 10 per -cent: in-
_;.' :terest in advance was, deducted was given.- C. & M. Dig., '§.7355.

~ho

© Appeal trom Desha Cmmt Coult 1 G Pm ham
Judoe affirmed. =~

a Ja;mes Meriitt, for appellant

OOJ ]ll Nmon and Sam M, Lcmne for appe]lee

J OHNSO\* C J Tlus actlon- ongmated in a. Justlce
of the peace court in Desha Countv by Industr lﬂl Finance
b01p01at10n appellee hele, 'ﬁhng a note signed. by ap-
pellant, R. () chkmObotham upon which a balance. of
$-}0 was claimed as due The defense of, usury. was. in-
1e1 posed and susta,med by the ]ustlce and an, appeal was
pr osecuted to the cir cuit coult of Desha C'ounty and upon
trial before the court on the issues joined:in the. justice
court it found no wusury in the contract and rendeled
judgment accordingly from whlch this appeal comes. The
note, ‘the founda‘uon of the action, provides:

“$]OO -+ - Pine Bluff; A1k June 10, 1930.

“For value received I promise to pay to the order
of The Industrial Finance- Corporation-one hundied and
00/100-dollars,. with: interest- from maturity until paid,
.payable at the office of the. corporation, in Pine- Bluff,
‘Arkansas, -in equal installments of.$10. each on the 15th
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day of each month, following the date of this note, until
the whole amount of this note shall have been fully paid,
being for the purchase of a four per cent. (4%) install-
ment investment certificate of The Industrial Finance
Corporation. Failure to pay any installment of this
note, time being made the essence of this contract, shall
entitle the payee herein to declare all instruments due,
and he may proceed to collect same.

““The makers, indorsers, guarantors, and sureties of
this note hereby severally waive presentment for pay-
ment, demand, protest, and notice of protest, and non-
payment. This note may be extended without notice and
without affecting the liabilities of any of the parties here-
‘to. If the makers should fail in business or should be-
come bankrupt, or should have filed against them, or
any of them, proceedings in involuntary bankruptcy or
for the appomtment of a receiver, this note, each in-
stallment thereon, and all other debts and obhwatlons of
the maker or. makers, direct or contingent, shall imme-
diately become due and payable. At the maturity of this
note, or when otherwise due, as above provided any and
all moneys, stocks, bonds, or other securities or prop-
erty of any nature whatsoever on deposit with, or held
by, or in the possession of said The Industrial Finance
Corporation, as collateral or otherwise, to the credit or
for account of the makers, indorsers, or other parties
hereto, or any of them, shall be and stand applied forth-
with to the payment of this note, or any other indebted-
ness due said The Industrial Finance Corporation by
said parties, or any of them. If this note be not paid
when due and it should be placed in the hands of any at-
torney-at-law for collection there shall be due attorneys’
fees hereby fixed at 10 per cent.

““Witness my hand and seal.

£R. C. Hickingbotham (L. S.)”’

On the reverse side of said note appears the in-
dorsement :

“‘The undersigned hereby Jomtly, severally, and n
solido gnuarantee to The Industrial Finance Corporation,
its successors, indorsers, or assigns, the punctual pay-
ment of the within note; and having taken cognizance of
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all its terms and conditions hereby assent- thereto, and
consent that the time of payment of said note may be
extended without notice to or further assent of the un-
dersigned -or any of them who shall remain bound not-
\Vlthstandmd such .extension. .
“W H. Wagner, Engmeel MeGehee :
“M.T. chklntrbotham Engineer, McGehee.’

The investment certlﬁcate Wh1ch is descrlbed in the
face of the note is as follows:

“Investment Certificate of The Industrlal
: Finance. Corporation :

. ““This is. to certify, that R.-C.. chklnwbotham is. the
holder of this four per cent. (4%) 1nvestment certificate
in the sum of one hundred and 00/100 dollars for which
he agrees to pay the sum of $10 on the 15th day -of each
and every month hereafter until paid for in full.. Time
being the essence of said payments.

““The holder of this certificate shall be entitled to
receive four per cent. (4%) interest per annum on each
payment made on due dates.

£“In order for the holder of this celtlﬁeate to receive
interest above specified, payments on sald certlﬁcate must
be made promptly on or before date due.. . . .

““When fully paid The Industrial Fmance Corpora—
tion will pay to.the holder hereof -the face of this.cer-
tificate with the. said.four per cent. (4%): 1nterest in
cash. .

“Wltness our hands and seal this 10th day of June,
1930. .
- “’l‘he Industrial Flnance Corporatlon
I ¢C. B. Smith, Presuient
“Attest: P. M..Kilro.y, Seer eta1y and Treasurer. S

On the reverse side of this: certlﬁcate appears the
following indorsement:

“For value received, 1 hereby transfer and aSS1gn
unto The Industrial Finance Corporation the within four
per cent.' (4% ). investment certificate,.as collateral secur-
ity for my note of even date for $100, subject. to the

terms, conditions and provisions of ‘said note.

‘‘Witness my hand and seal, this 10th day, ef Iune,
1930. . . - “Bigned: R. C. Hickingbotham.’’
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A: collateral obligation. by which .the- investment
certificate heretofore set out was pledoed was' executed
as follows.: '
“$100- . .o Plne Bluﬂ" Alk June 10, 1930

“For value recerved one year after date I..jointly
and severally promise to pay -to' the order of The In-
dustrial Finance Corporatlon one hundred and 00/100
dollars, at its office in the city of Pine Bluff, Arkansas,
with interest at the rate of "eight per cent (8%) per
annum from maturity until pald

“‘There has been deposited and- pledged as collateral
qecmrty for the payment of this mote, or of any other
liability ‘or liabilities of the undersigned to the owner
thereof, whetlier the same be now ex1st1n0 or hereafter
contracted now dune or he1eafte1 to become due the
following property, to- Wlt »

ot

© ““And in addrtlon thereto a four per cent. (4%) in-
stallment investment certificate of The Industrlal Fi:
nance Corporation, same 'being marked  installment
investment certificate No. 11,014 and duly assigned to the
Industrial Finance Cmporatlon and full power and au-
thorlty is hereby granted to sell, assign, and deliver the
whole or any palt thereof, or any substitute therefor,
or any addition thereto, at public or private sale, Wlth
the right to apply the proceeds to the discharge or “par-
tial d1scharge and payment or partial payment’ ther eof.
‘“Any and all installments, together with acer ued in-
terest thereon, that may have been paid on the aforesaid
investment’ certlflcate or any note or notes given fo se-
cure same or for which same is given as collater al secur-
ity, all without putting in defau]t at option of the owner
or holder of this note, declaring the total amount (all in:
stallments thereof) due may be applied in ‘total or par-
tial payment of ‘this note upon the non-pérformance’ of
this promise’ 61" the nonpayment of any of the liabilities
above named, at any time or times, without adver tlsmo
or notice, Whlch is hereby e\pressly waived.” :
" “The owner or holder of this note may buy any of
the abové -and aforesaid collateral at private sale with




arK.] HickineBorHAM v. INDUSTRIAL Finance Corp. 433

or, without notlee, at the market price, and if there be
no market price, at a fair valuation, and the ploeeeds
of any sale shall be applied ﬁ1 st to the payment of the
expenses of makmg such sale, togethe; with a reason-
able, attorney s fee if any attorney is employed or con-
sulted second, the payment of the principal debt there-
by seculed and the.interest therein; third, to the pay-
ment of any other debt which the unde1 s1oned may now
or hereafter owe the .ownér o1 hLolder of tlns note, either
as principal, seeumty indorser or otherwise, and if any
surplus then 1ema1ns salne shall be pald to the under-
signed. ; Do

“The parties to this note, whether makers, 1ndorsers,
guarantors, or'sureties, hereby: severally -waive présent-
ment for payment demand p1 otest and notlce of. protest
and nonpayment.. o

“This note may be e‘itended W1th0ut notloe and with-
out affecting the liabilities of any of the parties:hereto.
If the maker or makers-should fail in business or bécome
Bankrupt or should have filed against them involuntary
proceedings 'in bankruptcy or proceedings for the‘ap-
pointment of a receiver,  this note and all other.debts,
obligations of the maker or makers, direct or contmcrent
shall immediately become due and :payable.-

““The owner -or holder of-this note.shall have the
right to require at any time a greater number, or-more
satisfaetory sureties, indorsers or guarantors: -The fail-
ure of the maker to comply with a request for such. fur-
ther security, shall cause this note and all.other. debts
and obligations of the maker or makers to immediately
become due and ‘payable..

¢“At.the maturity of this- note or when othelvnse
due, as'aboveprovided, any and.all moneys, stocks, bonds;
or other securities of property of any nature Whatsoever.
on -deposit with' or held by, or.in:the possession of said
holder as.collateral or.otherwise,: to, the credit or for
the: account of the makers, indorsers, or .other parties
hereto, or any of them, shal] be and stand applied forth-
with to the payment, of this note; or any other indebted-
ness due said holder by said parhes or any of.them. . If
this note:be not paid when due and it should be placed
in the hands of an attorney for collection, there shall be
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due attorneys’ fees hereby fixed at ten per cent (10%) of
principal and -interest 'due: - :

" «“Time is expressly made the essence of thls contlact '
W1tness my hand and seal this day above stated.

,.“R C. Hickingbotham (L, 8.
“W. H, Wawnel : (L., S)
“M. T. H1ck1nfrbofhan1 (L. 8)”

Test1m0nv st ddduced by appelldnt which tended
to.show that all the instruments heretofore set out con-
stituted one obligation while that on hehalf of appellee
tended to show that the two notes were separate and
distinet obligations. .

.Appellant’s ﬁrst contentlon for 1eve1sal is that the
trial court erred in permitting appellee to introduce as
a witness N. J. Gantt, president of appellee company,
aftéer -both parties had announced the closing of
testimony. -

“We have 1epeatedly held the admlssmn of. fmthel
testimony after closing is within the sound discretion of
trial courts. Moss v. Adams, 32- Ark. 562; Evans v. Rudy,
34 Ark. 383; Lowenstein-v. Finney, 54 Ark. 124, 15 S..' W,
153 ; Bynum v. Brady, 82 - Ark. 603, 100 S. W. 66, and ‘we
are unwilling -to impair our previous opinions-in -this
regard or to say that the trial court abused his discre-
tion in admitting the testimony of Mr. Gantt.

" -Since the’ trial court has determined ambiguity in
the " transactions between appellant and- appellee; and
this at the express invitation of appellant by offering
testimony in reference to the singleness of the obhoa-
tions, and since it has found from conflicting testimony
that the notes were separate and distinet obhga‘uons it
follows that we must dlspose of the case with this ﬁnd-
1ng of fact in mind. - :

The finding of fact last 1eter1ed to brings: th1s case
squarely w1th1n the doctrme announced by us in Simp-
son v. Smith Savings SoczetJ, 178 Ark. 921, 12 S, W. (24d)
890, wherem -we had under cons1derat10n a series of
transactlons not materially different from-the transac-
tions herein considered, and- held first that the several
instruments were separate dand distinet obligations, and,
secondly, when thus viewed -and construed did not sepa-

S8

”"
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rately disclose usury. Even so here. The obligation
first set out was executed as the purchase price: of the
investment certificate, and, had appellant performed his
part of the contract by paying all the monthly, install-
ments, he. ‘would have owned outright the .certificate
which in turn- would have automatmally pa1d off his
collateral obligation. .. . M e

Contractual obhoatlons analooous to th1s one”have
been approved by us many times; . and the doctrine is in
line with the great weight of American authonty 'Reeve
v. Ladies’ Bldg. Ass’n, 56 Ark. 335, A9 8. W, 917; Ta,ylor
v. Van Buren Bldyg. Assn 56 Ark 340 19 S W 918;
Black v. Thompk'ms 63 Ark. 50 39 S. W 553 Farmers
Saving & Bldg. & Loan 4ss’n. V Ferguson 69 Ark. 302,
63 -S. VV 797; Bellv Southersn Home Bldg. & Loan, Ass’n,
140 Ala. 311 37 So 731, 27 R. C, L. 210; Cztzzens ‘Bank
V. MurphJ, 83 Avk. 31,7102 S. W. 697 C’ockle . Flac 93
U.S. 344,23 L. ed. 949, and Umon Centml Lafe Ins, Co V.
H'Lllmrd 63 Ohio St. 478 59 N. E: 230, 53 L. R. A. 462.

The collateral . obhoatlon executed by appellant is
demonstrably not usurious. It matuxes one year after
date and the obligee deducted 10 per cent. interest in
advance This is authomzed by §. 7355, Crawford &
Moses D10est and we have many t1mes approved its
consequences ' Bank of Newport V. Cook 60 Ark. 288,
30 S. W, 35; Vahlbewg v. Keaton, 51 A1 534, 11 S. W.
878; Beard V lelwood 51 Ark 548 11 S W. 881,

No e1101 appean the ;]udtrment 1s aﬂ‘irmed




