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,‘Opilllion.dellivered March 23, 1936.

1. 'WORK AND LABOR.—Thére is, under ordinary .family -conditions,
- no piesumption, that.a child.is to be paid for services rendered
-. his .parents; on the, contrary, the presumptlon is the other way
placmg on one relymg on a prormse to pay, the burden of estab-
lishing that fact; and ev1dence m thls case held msufﬁment to

* establish contract.
2. ' - TENANCY IN COMMON..——The -possession of some of the joint ten-
- ants, or.tenants in ‘common, is the possession of all and continues
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/to be.such until there is some ‘act, of ouster sufficient 'in, itself to

- give. notlce that those in possession, are, clalmmg in hostlhty to,
and not in confomnty vnth the rxghts of others havmg mterests m
the property '

Appeal from Sahne Ohancely Coult Sa,m W Gar- .
ratt, Chancellor; afﬁrmed . ‘
o C. W, Garner G W. sze and McDamels c@ Crow,
fo1 appellants.
House, Moscs c@ Holmes and chha,rd C Butler for
appellees ,
BAKDR J. Th1s su1t was: one to qulet tltle to a. plece
- of .real property sitnated in Saline County; which real
property was at.one time owned by George Elrod. George
Elrod was the father, of ' John Ji: Elrod and George Mil-
ton Elrod. The. appellants, who . were plaintiffs in the
trial court, are the children;of John J. Elrod, and appel-
lees are chlldlen of . Georae Milton Elrod All .of them
claim title to the. sa1d ploperty from then grandfathel
as a.common source. .’
. George Elrod dled in 1889 It 1s allewed that after
he had.grown old he bought a piece of .property near
his son, John J. Elrod iin-.order that he might be taken
care of by John'J. Elrod with whom. he made an.agree-
ment that upon death of himself and his wife, father and
mother of John J. Elrod, in consideration:of caring and
providing. for them in: thelr old. age, that John J, Elrod
-should have his property..: A short time before the death
-of George Elrod he went to.live .in the home of John J.
Elrod, but, thereafter, a few,months before hig death; he
T gvoﬂ from that. place to.the home of his:daughter, Mrs

7 -McAdams, and it was- at,that home. that he and: his. wife "

.died. - At any rate, John J. Elrod was left in possession
of the real ploperty owned by George Elrod at,the time
.of his death, and continued in possession thereof until
. he died in 1996 and, some. of his. chlldren have remamed
in possession since that day.- - Do

. ‘Although it is seriously. asserted and urged here that
_.John J.. Elrod should be declared the owner by reason
.of .the services:rendered by him to_his father, under an
agreement that he should be compensated. therefm under
the contract whereby: he was to receive his father’s prop-
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erty for such services, John J. -Elrod made no effort,
after his father died, to perfect title to himself to this
- property until a short time before he died in 1926. A
short time before his death he did make an effort to get
quitclaim deeds from some of the kindred.

Appellees offered a letter which was said to have
been written by John J. Elrod in 1909 to George Milton
Elrod, his brother. The letter is as follows: ‘‘Dear
Brother: I take pleasure in writing you a few lines.
This leaves us well, hoping it will find you all the
same. Well, Bud, I got a letter from Charlie Lewis the
other day to come down and buy Laura’s part of this
place, or sell my part of it. I went down to see him Sun-
day and he says if T will sell him my part he will put it
in court at once. And I want the place to cultivate as
my land is getting so it will not make anything, but 1
cannot afford to pay them for my part of the place and
pay the rest of the heirs too. And if I sell to them he
says he is not going to say anything to the rest of the
‘heirs about it, but just fight it out in the court. He has
that account of $250 that he is going to put in against the
place and the court will allow it to them, and if it will
take the whole place to pay it, I will have to pay that
account in order to get the place. Now, I want to know
who you would rather give your part to, to me or Charlie
Lewis. If you cannot come out, let me know at once be-
cause I haven’t but about 10 days to decide. Come if you
can get off and advise me what to do. From your brother,
John J. Elrod, Bryant, Arkansas.”’

This letter was written about twenty years after the
death of their father. The Charlie Lewis mentioned in
the letter is said to be the son-in-law of Mrs. McAdams,
the sister of John J. Elrod and George Milton Elrod.

There was some conflicting testimony relative to the
alleged contract between father and son in regard to the
property. A larger part of the testimony, however,
dealt with the proposition of the possession of John J.
Elrod and his children during the respective periods,
from the date of the death of George Elrod in 1889 to
the date of the death of John J. Elrod in 1926, and the
possession of the children of John J. Elrod from 1926
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and the date of the filing of the suit to quiet title to this
property. The decree of the trial court was to the effect
that said alleged contract was not satisfactorily proved;
that all of the parties claimed title from a common source,
were tenants in common, and that John J. Elrod and ,his
heirs have not held adversely or under such conditions as
" to give notice of such adverse claim or holding as would
set in motion the statute of limitations and thereby bar
the claim of the appellees. It is to correct the -alleged
error in this deeree that this appeal has been prosecuted.

We think the chancellor was correct in his findings
of fact and declarations of the law.

No useful purpose will be served by an attempt to
set forth and algue the facts in relation to the alleged
contract for services rendered by the son to his parents.
Conditions seem from the record presented here not
materially different from those that occur in many fam-
ilies where the ordlnaly affections exist, as between par-
ents and children. There is no presumption under such
conditions that parents expect to pay or that children
expect to receive compensation for such services. The
‘presumption is to the contrary. Graves v. Bowles, 190
Ark. 579, 79 S. W. (2d) 995. It must therefore follow
that one relying upon such contract must be able to
establish it by a preponderance of the evidence, and, fail-
ing to do so, cannot recover.

‘It must be evident that when John J. Elrod wrote
the letter above set forth, twenty years after his father
died, he himself was not then relying upon any contract
~ whereby his father was to transfer or convey the real
property to him.  This letter contradiets that theory.

It is true, as argued in appellant’s brief, that his
first-concern at that time was about this t’wenty-year-o‘ld
claim of $250 made by his sister’s son-in-law, which was
"giving him considerable worry, and on account of which
he thought he might have to vield possession of the prop-
erty in order’ that this claim might be paid. One 'so con-
smenhouslv concerned about the payment of this twenty-
vear-old debt would most probably have been believed -
had he at a proper time asserted his claim of ownership
to the property. It is true he was trying to get title to
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the property just a short time before he died; but this
‘was not, by way of denial by him that others had an inter-
est therein; but rather .in recognition of their rights,
which he:sought to havé conveyed to him. It must, per-
force, appear that no substantial right existed under such
alleved contract as appellants now set up. R

" The onlv othel questlon rémaining in this case is S that
of adverse possesswn .The propositions of law govern-
‘ing ‘this situation are well settled and recognized. The
possessmn of some of the joint tenants, or tenants in com-
‘mon, 'is the possessmn of all, and continues to be such
untﬂ there is some act of ouster suﬁ‘icnent in itself fo give
‘notice that 'those in possessmn are claiming in hostility
to, and not in confoumty with, the rights of others hav-
ing interests in the proper ty Kezth v. Wheeler, 105 Ark
318, 151 S."W. 284. One in possessmn is presumed to
]1old in recognition of the. rights of his cotenants. " Patter-
SON V. lele? 154 Ark. 124, 241 S. W. 875, A 0'1eat num-
'hér of CltdthIlS supp01t thls p10p081t10n It is unneces-

sary to extend thls opinion by including them

A thorough examlnatmn of this record is convmcm«r
“that the trial court’ was correct in his findings of fact and
decla1 ahons of law,‘ and the decree is therefore affirmed.
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