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BoURNE . STATE.
Crim. 3976
Opinion delivered March 9, 1936.

1. CRIMINAL LAW—ASSIGNMENT OF ERROR.—Allegation in motion for
new trial that verdict was contrary to law, contrary to evidence
and contrary to both law and the evidence is sufficient to raise
the question of the sufﬁcnency of the ev1dence to sustain convic-
tion.

2. CRIMINAL LAW—NECESSITY OF OBJECTION.—Error in permitting
co-defendant in a prosecution for larceny to testify that he and
defendant committed larceny and that the spoils were divided
cannot be reviewed where record fails to show that defendant
objected or took exceptions.

3. CRIMINAL LAW—VERDICT. —In prosecutlon for grand larceny the
jury returned the following verdict: ‘We, the Jury, find the de-
fendant guilty and fix the penalty at one year.” Held sufficient
as against the ‘objection that court could not determine whether
defendant had been convicted of grand or petit larceny, and there-
fore could not assess just punishment.

4. CRIMINAL LAW—MOTION FOR NEW TRIAL.—Motion for new trial
on ground of newly-discovered evidence is addressed to the
sound discretion of trial court, and Supreme Court will not re-
verse unless that discretion has been abused..

Appeal from Pike Cirenit Coult A. P. Steel, Judoe,
affirmed.

Carl E. Bailey, Attorney General, and Gwy E. Wil-
liams, Assistant, for appellee. '
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McHaxEey, J.!! Appellant was convicted of the crime
‘of:grand larceny and sentenced to.one year.in the State
puutcnhal v. He has apped]cd to “llS comi but has not
favored us with a brief in his hehalf.: o

In his motion for a mnew trial he assigns .eleven
errors of the trial court. The first three are that the
verdict is contrary to the law, the evidence, and both the
law and the evidence. These raise the sufficiency of the
evidence which we have carefully examined and find it
both ample and substantial. We think it unnecessary
to detail it. Another assignment is that the court erred
in permitting the witness, Lindell Johnson, to testify that
appellant’s co-defendant admitted that he and appellant
committed the larceny, and. that the 1atte1 divided the

'spoﬂs with him... But the reecord does not disclose that

-appellant made any objection to the question that-elicited
such testimony and'no-exception taken. - Other assign-

‘ments rélate to the Eld]l]lSSlOll and etcluswn ‘of emdence

which we have examined and find them swithotut merit.

~ Assignment -No. 10 challenges the correctness ‘of in-
struction No. 2, given at the request of the State, relating
to the defense .of an:alibi.. A comparison of this instruc-
tion with the one approved by this court on the. same
subject in Ware v. State 59 Ark. 379, 27 S. W. 48:) will
show that it is almost a Ve1bat1m copy of the latter’. So,
on ﬂus pomt ‘Ware v. State, supra, is de01s1ve of this
contlaly to appellant s contenitions. :

The me 1etulned ‘rhls v eldlct “\Ve, the’ Jun ﬁnd
the defendant ouﬂty ‘and fix fho penaltx at one year.
1t is ‘assigned as 4 gv ound for néw trial that ‘rhls verdict
is so vague and unceltam that the court could not deter-
nine w hethe1 the jury meant to conv1c‘r of grand or petit
]alcenv, ‘and could not assess a just pumshmen‘r "What

we'sdid ‘in the recent ¢ase of ‘Caruthers and Clayton v.

Staté, 191 'Ark. 1070, 89'S, W. (9d) 73 ,apphes 11e1e See
alqo cases citéd thele P ,

A supplemental motion for'a new trial, on the oround
of new]y discovered ewdence, was filed and oveuuled
Such a motion 'addresses itself to the sound'legal dis-
cretion of the'trial court; and this.court will not reverse
except where an abuse of such: discretion is shown or an
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apparent injustice has been done. Ward v. State, 85
Ark. 179, 107 S. W. 677; Young v. State, 99 Ark. 407, 138
S. W. 475; Cole v. State, 156 Ark. 9, 245 S. W. 303. No
abuse of discretion is shown.

The judgment is affirmed.
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