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ROMICH . 'I\EMPNER BROTHERS REALTY COMPANY
SV 44230 ;‘[ AT
Opm10n dehvered March 23 1936 o o

“ i

bulldmg after foreclosure proceedmgs had ‘béen instituted ‘and’
under a léase providing that at the termination thereof:the lessee:
should have..the right to, remove .all; ;machinery .and equipment
which he might. install, keld to be removable fixture. . Where ‘the
,lltlgants have acqulred the rlghts and, tltle of persons whose .
‘original relatlon was that of landlord and tenant what 1s known
' 4as the l1beral rule is to be applled T : '

"y

Appeal from Pulaskl Chancery Court ank H
Dodge, Chancellor; reversed.

~D. K. Hawthome for, appellant L

House, Moses.d,. Holfmcs,, Wallacﬂ Townse'n,d and S-
S. Jeﬁ"emes for appellees.. -

Smita, J: ' R: L. Saxon owned a fact01y s1te W1th
buildings and machinery thereon which he mortgaged
to: the 'Bankers Trust Compainy of Little. Rock -on: June
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1, 1926, to secure a debt of $35,000. The trust company
ﬁled su1t to foreclose the mortgage on May 22,1928, and
on the sanie date filed the statutory lis pendens lien. A
decree: of foreclosure was rendered June 19,1929, pur-
sduant to which -the mortgaged property was‘sold by a
comniissioner named for ‘the' purpose;: -and’ whose’ deed
to' the purchaser was 'dated ‘and approved ‘October 16,
1930. - On' September ‘20, 1978 ‘Saxon leased the factory
site, buildings and’ eqmpment to Command-Aire, Inc., for
two years with an option to renéw and an optlon to pur-
chase, This last-named company was engaged in the man-
ufacture and sale of airplanes, and in the summer or’au-
tumn -of ‘1930, on motion’of its’ pres1dent and principal
stockholder, a réceiver took possess1on of its property.
On December 2, 1930, the receiver sold all the property 'of
the cmporatlon to appellant Romlch ‘who remained in
charge of the factory site, ‘equipment’ and machinery for
at least fifteen or sixteer months; and accordmg to his
own test1monv, until March 2; 1933 K

On J une 74 1931 Ronnch filed a petltlon 1n the chan-
cery coult 1ec1t1ng that a drspute had arlsen between
himself and the owners of the real estate ove1 a sprmkler
system. He prayed the court to ad;]udge Whethe1 he had
purchased this system at the receiver’s sale Appellees
intervened in this proceedmg and allecred thelr ownership
of the spr1nkle1 system under the commrss1one1 ’s deed
executed pursuait to the f01eclosure ‘déeree of the mort-
gage he1e1nbefore mentloned Ne1ther party pressed the
quest10n to a dec1s1on On I‘ebrualy 2, 1933, interveners
- pray eu that, Remlch be wnuued 'to pay rent and be Te-
‘strained, fr om 1emovm«r any property, “and' praying’ ‘that
the sp1mkler sy stem’ be declaled their plopelty No
court order was made unt11 June, 1935, when the decree
. Wais tenderéd, f10m which s this. appeal adgudvm@ the
'tltle to the sprinkler system to be i n the interveners, Dur-
ing all the above tlme the sp1mkle1 system has 1emamed
in the building, and has been in use for more than two
yea1s past if not contmuously smce December 1930

v o Itewill -be noted that ithe lease Was executed aftel
the foreclosure suit'bad been:filed.- ;" i+ "
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The lease provided that: ‘“The lessee, upon expira-
tion of this lease, may remove all machinery and equip-
ment which it has heretofore or may hereafter install
upon the premises.”” The lease required the lessee to
carry $20,000 fire insurance on the building. It was as-
certained that the insurance premiums could be greatly
reduced by the installation of a sprinkler system. Saxon,
the lessor testified that it was installed with the under-
standing that the lessee might remove it; the trust com-
pany, his mortgagee, knew of the lease when it was made,
but the testimony is in dispute as to whether its officers
were advised of thé agreement whereby the sprinkler
system might be removed. The court made no finding
upon this disputed-question of fact, but we assume, in
view of the decree rendered, that it was found that the
trust company had no knowledge of the agreement be-
tween Saxon and his lessee, and had not given consent
thereto. It is certain, however, that the trust company
was aware of the lease, and that much of the rents paid
by the lessee under its provisions was paid over to it as .
credits on the mortgage indebtedness. These payments
appear to have induced the indulgence extended in the
foreclosure proceedings. '

. The testimony shows that the sprinkler system con-
sists of a large elevated tank imbedded in a concrete
foundation with pipes running under ground and conneect-
ing with the building. The pipes in the building were
made to fit it. The overhead pipes are attached to the
rafters by screws. But it was shown also that this tank
could be removed without injury to the freehold, and
that, while the tank and the pipe system were adapted to
use in the building in which they had been installed, they
could be installed and used in other buildings.

It was decreed that the sprinkler system was a fixture
and did not pass to Romich by his purchase from the
receiver; and his petition that -he be adjudged the owner
thereof was dismissed, and it was decreed that the title
thereto had passed to the purchasers of the real estate
under the foreclosure decree. Stone v. Suckle, 145 Ark.
387, 224 S. W. 735, is a well-considered case which an-
nounces the principles which we think are controlling
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here. It enumerates the classes of persons between whom
questions regarding the right of possession to what are
called fixtures arise, and states the different rules' that
are applied to the different classes. It is there said that
the strict rule as to fixtures which applies between heir
and executor applies between vendor and vendee and be-
tween mortgagor and mortgagee. Another class of per-
sons between whom the question frequently arises is the
executor of the tenant for life and the remainderman or
reversioner and there the right to fixtures is considered
more favorably for the executors. Where the strict rule
applies, all property attached to and adapted to the use
of the property sold or mortgaged passes by the deed or
mortgage, although it could be removed without damage
to the property. But it was there said that between land-
lord and tenant the claim to have articles considered as
personal property is received with the greatest latitude
and indulgence. It is there further said that there is an
exception of broader extent in respect to fixtures erected
for the purpose of trade.

Now it is not contended that the sprinkler system is
a trade fixture. But the question as to whether it is a
fixture at all arises between parties who have taken the
places of persons who were lessor and lessee or landlord
and tenant. Appellees, through the mortgage foreclo-
sure, have acquired the title of Saxon, the lessor or land-
lord. Appellant, through the receiver’s sale, has acquired
title of the Command-Aire, Inc., the lessee or tenant.
What is known as the liberal rule is the one therefore to
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be appilied, as the prcseut'hhsauta have acqmred he - - .

right and title of persons whose original relation was
that of landlord and tenant.

We think the sprinkler system was not placed in the
mortgaged building as a part of it, and did not therefore
become a fixture. We are led to this conclusion from the
following facts and circumstances: (a) The lease gave the
“lessee the right to remove all machinery and equipment
which it had then or might thereafter install upon ex-
piration of the lease. It has expired and appellant own's
the lessee’s interest, whatever that is. (b) If there is
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any-ambigunity as, to.what.property was included under
the descrlptlon of ‘‘all, machinery and.equipment,’” that
doubt is removed by. the testimony of the lessor, Saxon,.
himself, to the effect that it was expressly agreed that the
sprlnkler system - mlght be removed upon the termina-
tion.of thelease:. .(¢) The sprinkler system was installed.
at- a -cost .of $8,016." The foreclosure.suit was pending
when: the, lease was executed and it would have been
h1ghly 1mprov1dent on the lessee’s part to incur this. large.
expense which would be.a total loss as soon.as this fore-
closure was completed. .(d).The sprinkler. system may
be. remoyed without damage to the building in, which it
was. 1nsta11ed although some expense will be incurred in
adaptlng it to, and in installing it in, another. bulldmg
As stated in Stone v. Suckle, supra, this circumstance is
not of controlhng 1mportance but..it .is one to be con-
s1de1ed in.determining. the intention of -the parties and
the character. of -the 1mprovement (e) The.removal.of
the sprmkler system does not deprive appellee of any
security which the original mortgage gave, as.the system
was installed subsequent to its execution. The equity of
the' case, as well as the law apphcable to 1mprovements
of this, eharacter call for the reversal ‘of the decree, and
it will be so ordered, S

The dectee is therefore reverséd, and the canse will
be remanded with directions to aocord appellant the
r1ght to remove the sprlnkler system '




