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SMITH V. REFUNDING BOARD OF ARKANSAS.• 

4-th64

Opinion delivered February 3, 1936. 

STATES—POWERS OF REFUNDING BOARD.—The State Bond Refund-
ing Board is a special tribunal clothed with such limited powers 
only as are expressly or by necessary implication granted by the 
act creating it. 

2. STATES—POWERS OF REFUNDING BOARD.—The general power given 
to the State Bond Refunding Board by Acts 1934, 2nd Ex. Sess., 
No. 11, § 1, relates only to those matters over which the board 
was given jurisdiction by the act. 

3. STATES—POWERS OF REFUNDING BOAED.—Under Acts 1934, 2d Ex. 
Sess., No. 11, §§ 9, 10, the State Bond Refunding Board . held with-
out jurisdiction to allow claims for loss of profits sustained by 
reason of the State's breach of its highway contracts. 

4. STATES—POWERS OF REFUNDING CONTRACT S.—ACtS 1934, 2d Ex. 
Sess., No. 11, § 10, authorizing the ' State Bond Refunding Board 
to refund "any vouchers, warrant or other evidence of indebted-
ness" issued under illegal contracts held not to authorize allow-
ance of claims based on quantum Meruit for highway construc-
tion work under illegal contracts for which no "voucher, warrant, 
or other evidence of indebtedness" had been issued. 

Appeal from Pulaski Chancery Court ; Frank H. 
Dodge, Chancellor ; reversect	 . 

Action by Griffin Smith against the Refunding Board 
of Arkansas. Decree for defendants, and plaintiff has 
appealed. 

Walter . L. Pope and Leffel Gentry, for .appellant. 
Marvin B. Norfleet, amicus .curiae. 
BUTLER, J. Appellant, as •a citizen and taxpayer, 

in hiS own behalf, and in behalf . of• all citizens and tax-
payers of the State cerf, Arkansas, by this action sought 
to restrain the Refunding Board of the State of Arkan-
sas from allowing certain claims presented to jt under. 
the provisions of act .No. 11 of the Extraordinary .Session 
of the General Assembly in .1931, and to .restrain .other 
agents Of the State from issuing any vouchers and war-
rants for said claims and from paying any . warrant rep-
resenting them. The claims Were presented to the Re-
funding Board by the firm of Hill & Evans, contractors. 
Two of the claims were for anticipated profits which 
would have . been earned,' •it was' Said,, on highWay• con.-
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struction . jobs,- Nos: 6,112 and 11,049. The contracts for 
these jobs were made and entered into between. the High-
way Commission, and the contractors in accordance with 
the provisions of the statutes. Work was being per-
formed on these jobs pursuant to the contracts, but was 
discontinued by the HighWay• Commission because of 
lack of funds with which to pay for the work, and a 
voucher was issued and delivered to the contractors for 
the amount of work performed.	 . 

The third claim presented arose under an illegal 
agreement entered into between the Commission and the 
contractors for the . performance of job No. 11,029. The 
work on this . job Was' completed and warrants for all 
the wOrk performed according to the terms of the agree-
ment werOissued to the cOntractor s which were all paid 
except one in the suM Of $9,117.09. The contractors filed 
a claim on this job for the sum of $70,311.98 which, ex-
cept for that represented by the unpaid warrant, was 
the amount alleged to be . due over the sums received for 
the work perforined on a.quamtum meruit basis. 

The trial court sustained a demurrer to the appel-
lant's petition; and, the petitioner eleeting to Stand on his 
petition, the same was dismissed. .Froni these orders Of 
the court below,this apPeal is prosectited. 

It is conceded by appellant that under the . decisiOn 
in the case of Refunding Board of Arkansas v.- National 
Refining Co., 191 Ark. 1080, 89 'S. W. (2d) 917, .the Re-
funding Board is. an executive agency of the State, and 
under the provisions of the act its duties are . executive in 
character involving the exercise' .of discretion. • -It is fur-
ther conceded that the action of the board, when dealing 
with•thOse matters within the scoPe of its jurisdiction con-
ferred by the . terms of the . act, is not subject to control by 
the coUrts. It is insisted, however, that to act on the 
claims here involved would . be beyond , the scope of the 
board's authority, and that the courts may intervene to 
enjoin the unauthorized actiOn- of the board. The au-
thority of the courts in . this regard-is not questioned -by 
appellee. The controVers'y arises over the interpretation 
of . those 'provisions of the act which authorize the board 
to .examine into a.nd allow claims presented to . it.. The
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prOvisions of •the statute thought by the appellee to be 
applicable are : (1) that . part of § 1 which invests the 
board with "all the power§ necessary to carry • out the 
pro-Visions of this act ;" .(2) that part of. § 9 which pro-
vides that the holders of certain short terni notes,..State 
bonds .and , "the legal holders *of all valid claims against 
the Highway Conimission groWing out :of contracts: for 
the . constrtiction and :Maintenance of highways'. Shall be 
entitled upon :presentation to the 'Refunding '.Board of 
such . short , term notes, State bonds •or: other 'evidences 
of • said 'claims,- to receive in *exchange . therefor -funding 
notes of :the character , hereinafter provided for in this 
section in ah amount eqUal to .So much . of the , face valUe 
of such short term notes, State Warrants : or claints pre-' 
sented, payment of which is not* otherwise provided for 
by this act ;" (3) also, the provision of § 10; as• follows.: 
"This act shall not validate any claim,' voucher, , warrant 
or other' evidence of indebtedness issued under or purSii-
ant • to. any • illegal contracts; no payments thereon. or, 
notes or bonds therefor shall be -issued until such claim, 
voucher,.or warriant is aPProved by the . Refunding Board. 
or until its 'validity is finally determined.by: the Highway 
Audit CommiSsion or by a court sof conipetent jurisdic-
tion. * * "; (4) also, that part of § 39 which, after pro, 
viding for the apPlication - of •the • balance• rethaining;to 
the 'credit • of the Bond Refunding .Fund 'at the:close of 
business • on December 31, 1933, to . certain .purposes, 'pro-
vides : "The remainder shall be used. for• the pro rota 
payment of construction warrants and vouchers- issued 
by . the Highway Commission remaining unpaid on Feb-
ruary 1, 1933, and alSo short ;terrn notes, issited under 
act No...15 of the .General AsSeinhly; apProved April 14; 
1932, and .all ,State bonds issued Under act:NO. 167 Otthe 
.Gefieral Assembly, 'approved , karch 28, 1933, and .short 
term : notOs . isSned:under act , i■TO: . ig of the General'Assein: 
bly, approved September 2; 1933; :where stieh shaft term 
noteS , 9r State bonds :were* originally issued in,Payment 
of a construction warrant,.voncher or claim against the 
Highwa3i CommissiOn, and Of claims in . faVor Of contrac-
tors for maintenance or construction of highways, when 
such claims are valid claims , or compromised •or a judg-
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ment rendered on same by a court of competent jurisdic-
tion ; provided, that not more than 50 per cent. of such 
construction warrants, vouchers, short term notes and 
claims including compromise and court judgments shall 
be paid in this rammer." (5) The remaining part of the 
statute thought to be applicable, and to sustain the con-
tention made by the appellee, and upheld by the court be-
low is § 50, which, after appropriating certain amounts 
out of the Bond Refunding Fund as it existed at the 
close of the year of 193.3, for certain named purposes, 
provides in subdivision (d) as follows: "For the pur-
pose of paying pro rata the construction warrants and 
vouchers remaining unpaid on February 1, 1933, issued 
by the Highway Commission and also short term notes 
issued under act No. 1.5 of the General Assembly, ap-
proved April 14, 1932, .and all State bonds issued under 
ad No..167 .of: the General Assembly, approved March 28, 
1933, and the short term notes issued under act No. 18 
of the General Assembly, approved September 2, 1933, 
where snch short term notes or State bonds were origi-
nally issued in payment of a claim against the Highway 
Commission under the terms of any contract for the con-
struction or maintenance of highways or issued in pay-
ment of any valid claim, compromise or court decree and 
claims in favor of contractors for maintenance and con-
Struction of highways, the sum of one million ($1,000,000) 
dollars or so much thereof as may be neceSsary to pay 
fifty (50) per cent. of said warrants, vouchers, short term 
notes, State bonds and claims." 

It is insisted by counsel as amicus curiae, in his ex-
haustive and able brief, that, when the statute is exam-
ined in its entirety, authority is found for the Refunding 
Board to consider and pass upon claims of the nature 
here involved. As snstaining tbis contention, counsel 
places particular emphasis upon the phrase, "the legal 
holders of all valid claims against the Highway Commis-
sion 'growing out of contracts' for the construction and 
maintenance of highways, shall be entitled upon presen-
tation to the Refunding Board * ' of said claims, to 
receive in exchange therefor, funding notes * ".' equal 
to so much of the face value of such	claims pre-
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sented, payment of which is not otherwise provided by 
this act," in § 9; and upon that part of § 39 which pro-
vides for the payment "of claims in favor of contractors 
for Maintenance or construction of highways when such 
claims are valid 'claims or compromised or a judgment 
rendered on same by a court of competent jurisdiction ;" 
and the appropriation contained in § .50 for "payment 
of a claim against the Highway Commission under the 
terms of any contract for the construction or main-
tenance of highways, or issued in payment of any valid 
claim, * and claims in favor of contractors for main-
tenance and construction of highways ;" and in the fol-
lowing language in § 10 : " This act shall not validate 
any claim	". under	" ' any illegal contracts ; no 
payments thereon or notes	* therefor shall be issued 
until such claim	is approved by the Refunding

Board w." 

It is argued that since loss of anticipated profits is 
such a demand as may be asserted in the courts, antici-
pated profits therefore is . a valid claim within the pro-
vision of § 9. It is also argued that § -10 makes provi-
sion for claims on a quantum meruit basis for work per-
formed under invalid contracts. 

The Bond Refunding Board is a special tribunal, 
clothed with limited powers and can have none except 
where same are expressly', or by necessary implication, 
granted under the provisions of the act of its creation. 
The. invegture in the board of All the powers necesSary to 
carry out the Provisions of the act cannot serve to extend 
its jurisdiction and was not so intended. The general 
power given by § 1 related to only those matters over 
which the board was given jurisdiction by the provisions 
of the act. With reference to the allowance and refund-
ing of the obligations of the Highway Commission, the 
act specified the obligations which might be considered 
and passed upon by the board. These are warrants and 
vouchers issued by the commission, short term notes 
issued under act No. 15 of 1932, State bonds issued under 
act No. 167 of 1933, short . term notes issued under act 18 
of 1933, and claims for maintenance and construction of 
highways. The claim of Hill & Evans on job No. 611.7
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and job No. 11,049, except the warrant for work per-
formed on the first contract in the sum-of $1;022.47 and 
the warrant for work done on the second contract in the 
sum of $1,998.79, is not for the maintenance and conStruc-
tion of highways, tont for damages in loss of profits sus-
tained by reasen of the State breaching its. contracts. 
To concede appellee's contention would extend the pro-
visions of the statute and authorize the board to allow 
and refund claims, of the character not within the legis-
lative intent as gathered from the language employed. 

Section 10, relied on to support the claim based on a 
quantum merwit oh job No. 11,029, does not refer to claims 
of that character, but to 'any "voucher, warrant or other 
evidence of indebtedness issued under,. or pursuant to, 
any illegal contract.". Since there has been no voucher, 
warrant, or other , evidence of indebtedness issued under 
contract No. 11,029, for work performed on a quantum 
meruit this section has no application and does not tend 
to support the contention of the appellee.	. 

Certain warrants were issued to appellee indorsed 
to the effect that the voucher was given and accepted in 
full and complete settlement • for work done and for all 
claims of any character arising out of, or incident to, 
the construction. The e:ffect of this indorsement is a 
matter of dispute between . the appellant and the appel-
lees, but this we need hot consider as it is our conclusion 
that the proceeding of the Bond Refunding Board was 
beyond the authority conferred by the .statute and the 
trial court erred in sustaining the demurrer to the peti-
tion of appellant. The decree is therefore reversed, and 
the cause remanded with directions to overrule 'the 
demurrer, and for further proceedings in accordance-with 
this Opinion.


