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~ ARKANSAS STaTE HicrwAy CoOMMISSION ¥. PARTAIN.
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‘Opinion delivered February 3, 1936.

1. EMINENT DOMAIN—DAMAGE TO ADJACENT PROPERTY.—Construction

* by the State Highway Commission of a viaduct in a street ad-

Jacent to property of a landowner is a taking thereof to the ex-

. tent that the property’s value has been destroyed, and damages
to compensate that destruction may be recovered. .

2. EMINENT DOMAIN—TAKING PROPERTY WITHOUT COMPENSATION—
INJUNCTION.—Adjacent property owners whose property will be
damaged by the construction’'of a viaduct are entitled to enjoin
the State Highway Commission from constructing the same upon
the ground that no provision had been made for compensating
such damages. : ’ ‘

3. EMINENT DOMAIN—TAKING PROPERTY WITHOUT COMPENSATION.—
Acts 1929, No. 65, § 65, in so far as it authorizes the State High-
way Commission to exercise the right of eminent domain by
condemning land “without the necessity of making a deposit of
money before .entering into possession of the property con-
demned,” held unconstitutional in so far as it permits the High-
way Commission to enter into possession of private property
without payment of the damages caused thereby.

4. EMINENT DOMAIN-—COMPENSATION.—No agency, whether State or

" municipal, ¢an take, appropriate or damage private property for
public use except upon compensation to ‘a property owner for the
damages which the taking occasions. ) o

5. EMINENT DOMAIN—INJUNCTION.—The construction of a viaduct
which will prevent the use of ‘an adjacent bridge by ‘railroads
and street car lines will not be enjoined where the use of the
bridge for such purposes had been abandoned. c .-

6. BRIDGES—CONSTRUCTION OF VIADUCT.—Commissioners of a bridge
district. were authorized to consent to the construction of an ad-
Jacent viaduct which wiil increase the primary use for which the
bridge was constructed and safeguard the traveling public.’

Appeal from Pulaski Chancery Court; Frank. H.
Dodge, Chancellor ; affirmed. 4 o
Suit by Dave Partain against the Arkansas State
Highway Commission, in which certain others intervened.
Decree was for plaintiff and interveners, from which de-
fendant appeals. . o . B
Carl E. Bailey, Attorney General, Thos. Fitzhugh,
Assistant, and Nedll Bohlinger, for appellant. o
Miles, Armstrong & Young and Partain & Agee, for
appellees. : S '
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Smrre, J. Appellee Partain brought this suit
against the Arkansas Highway Commission, and for his
cause of action alleged the following facts. He owns and
resides upon -certain lots having three hundred feet
frontage. on Jefferson Street in the city of Van Buren.
Just east. of Jefferson Street and one block from said
street, U. S. Highways 64 and 71, and State Highway 45
are routed on Broadway Street, coming across the Ark-
ansas River from the city of Fort Smith. Such high-
ways have been located by the State Highway Depart-
ment through the city of Van Buren, from the end of
the bridge over the Arkansas River,.across or above the
tracks of the Missouri.Pacific Railroad Company. It is
contemplated by the State Highway Department to build
and construct, and to cause to be built and constructed,
an overpass or viaduet across the tracks of the rail-
road company in said city of Van Buren leading from
and off the bridge across the Arkansas River and along
Jefferson Street, adjacent to Partain’s residence. The
petitioner alleged that the construction of this viaduct
or overpass would destroy the value of his property,
and that this was about to be done without compensating
him for the damages he would sustain.

A temporary restraining order was granted. Pend-
ing final submission of the cause, certain citizens and
taxpayers of .Van Buren who are the owners of real
estate in the Fort Smith and Van Buren Bridge Improve-

_ment District filed an intervention in which they adopted
the allegations of Partain’s petition and joined with him
in the prayer that the construction of the viaduet or over-
pass be restrained. They alleged, as an additional rea-
.gon why this should be done, that the construction of this
viaduet in the manner proposed would destroy the value
of the bridge across the Arkansas River, which the im-
provement district had constructed for use by railroads
and street car lines. It was alleged that the bridge had
been built to accommodate railroad and street car traffic
at a cost far greater than would. otherwise have been
required, and that this was done pursuant to the acts of
tlie General Assembly, authorizing the construction of
the bridge. Interveners alleged that the commissioners
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of:the bridge improvement district were without-author-
ity to make any contract or to enter into any arrvange-
ment having that resunlt. '

Upon the final submission of the cause the relief
prayed by the ‘original petitioner and the interveners
was granted, and the State Highway Commission, and
the contractor to whom the. construction contract had
been awarded, were perm manently enjoined and restrained
“from the comstruction of a viaduct or overpass on
Jefferson Street in the city of Van Buren, Arkansas,
along sidé or by the property and homes of the plain-
tiff and the interveners herein described, or along and
over the property of the Fort Smith and Van Buren
Bridge District or into, or on, the bridge of said district.”’

At the trial from which this appeal comes, there was
offered in evidence an ordinance of the city.-of Van Buren
which provided ‘‘that Jefferson Street between First and
Fourth streets, in the city of Van Buren,. Arkansas, be
and the same is hereby closed, and is dedicated to the
construection and use of an overpass to be constructed by
the Arkansas State Highway Commission.”’

"There was also offered in evidence an agreement
between the commissioners of the bridge 1mprovement
district, and the State' Highway Commission which re-
cites the purpose and intention of the Commission to con-
struct the viaduct in question and the necessity therefor.
In this agreement the bridge district grants to the High-
way ‘Commission the 1‘1011t ““to construet, complete and
maintain at'its sole expense 'viaduct and appurtenances
as designed by the Commission’s engineer and approved
by the U. S. Board of Public Roads.”’ The Commission
a01eed to construct and maintain the viaduct at its own
cost. The Commission also agreed to indemnify and save
the district harmless for “damages, loss or destruction
either suffered or caused to any person or to any prop-
erty incident to the construction-of the viaduet.”’ Tt
thus appears that while the city has authorized the erec-
tion of the viaduct in one of its own streets, it is proposed
to ‘have it done at the e*(pense ‘of the: %tate Highway
Commission.. :
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Counsel for the appellant Highway Commission say
that the proposed improvement is in effect a change of
the grade of a street in the city of Van Buren which the
council has authorized, and we are cited to the case of
Eickhoff v. Street Improvement Dist. No. 11 of Argenta,
120 Avk. 212, 179 S. W. 367, which holds that the cities
and towns have this power. But the same case also held
that, while this could be done, yet, if and when done
damaves resulted to a pr operty owner, the damages must
be pa1d by the city.

. There was offered in ev1dence a 1esolut10n adopted
by the Highway Commission making provision for the
payment of those damages reading as follows: ‘‘Motion
by Mr. Murphy, seconded by Mr. Black, that funds now
in the State Contingent Fund to the amount of fifteen
thousand dollars ($15 000) are hereby allocated to job
No. 4176, U. 8. P..W. Proj. N. R. M. 216-C, for the pur-
pose of paying any damages to privately owned property
adjacent to -the project which the State might be ad-
judged to pay by reason of the construction of said
project. Motion" unanimously carried.”’

Our attention is also called to sct No. 160, of the
Acts of 1935, page 438, § 1, reading as follows: “The Ark-
ansas State nghwav Commlssmn is hereby authorized,
empowered and directed to allocate and use such part of
the sum of $15,000 remaining in its custody or under its
" control from unused Federal funds, as the said Commis-
sion may find necessary for the erection of the Van Buren
viaduct, or in secunng any rights or title to property or
paymo damages in connection therewith; provided, noth-
ing herein shall be construed as giving to the Arkansas
State nghwav Commission the power to condemn p11-
vate property in connection with the. building of said via-
duct. That, if for any reason said project fallb the said
Comm1ss1on may make such other allocation of said sum
of money as it may deem. proper.”’

‘But, notwithstanding this resolution and thlS act of
the Gene1 al Assembly, it appears that only $7,000 of this
meney is now available to pay the prospective damages.
This appears from a letter written by the secretiry of the
Highway Commission to petitioner Partain.
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So far as the question of the probable damages and
the compensation- therefor is concerned, the case is not
unlike that of Campbell v. Arkansas State Highway Com-
-mission, 183 Ark: 780, 38 S. W. (2d) 753, in that a viaduct
was constructed in‘one of the streets of Newport, which
it was alleged occasioned damages to real estate similar
to those which the parties here allege that.they will
sustain. The fact is stated in the opinion in that case that
the State Highway Commission’ did not institute -con-
demnation proceedings, but that the suit:was brought by
the damaged property owners after the.construction of
the viaduct....We held that-the constluctlon of. the via-
duct in the street adjacent to the owners’ property was a
taking thereof, to the extent that its. value had been de-
stroyed, and that damages- to .compensate that destrue-
tion might be recovered. .. It had not then been held that
the State Highway Commission as an.agency .of the State
could not be. sued. Ark. .State Highway Commission v.
Nelson Bros., 191 Ark: 629, 87.8..W. (2d) 394. .

It is insisted that the resolution of the State Highway
Commission, and the act of the General Assembly above
quoted show the intention and the ability of the Higliway
Commission to pay these damades This is not sufhcmnt
The property owners cannot be required to accept a claim
for unhqmdated damages as compensation for'their prop-
erty. There is authonty in the law wher eby the.court, in
which colidemmation is praved may ‘require a deposﬁ in
conrt' of a- sam of money sufficient to pay any and all
damages which may reasonably be assessed;'and the de-
posit must be in the registy of the ¢ourt where the dam-
ages will be asséssed; which in this ‘casé is the cirenit
court of Crawford County " Mhis deposit'is in effect the
payment, and. in advance, which- the .Constitution re-
quires.as a condition precedent upon'which the property
must be taken. . Suchan order of theé court and a deposit
pursuant thereto places the fund in the hdnds of and sub-
ject to the control of the court. The-showing that there
is or was money in the State Treasury in a sum sufficient
to pay the damages does not suffice. This money is not
subject. to the order of the e¢ourt..” It might :be. that the
money would be otherwise -used, and in this case a por-
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tion of it has been devoted to another purpose and the
whole of the $15,000 is no longer available to pay the
damages. This is especially true here as the court could
not order the disbursement of this money until it had
been deposited and made subject to its order and its
judgment. Arkansas State H’&ghwa,y Comfnmswn v. Nel-
son Bros., supra.

By § 65 of act 65 of the Acts of 1929, page 334, it is
enacted that: ¢‘The State’s right of emment domam
may be exercised by the State Highway Commission in
the same manner as in the case of railroads, telegraph
and telephone companies for the purpose of condemning
land for highways, bridges, and their approaches, for
securing building material, and for any other use which

said commission may, under the laws of this State, re-

‘quire property for the carrying out of enterprises en-
trusted to its supervision; but without the necessity of
making a deposit of money before entering into posses-
sion of the property condemned.’’

. This act is a declaration of the State’s ancient right
of eminent domain (§ 23, art. 2, Constitution), but in so
far as it permits the State Highway Commission to enter
into the possession of private property, without first com-
pensating the owner for the damages sustained by actual
payment of the amount of such damages, or by a deposit
of money covering them, in the court where this right is
sought to be exercised, is violative of § 22 of art. 2 of the
Constitution. This section of the Constitution provides
‘‘that the right of property is before and higher than any
constitutional sanction ; and private property shall not be
taken, appropriated or damaged for public use, without
just compensation therefor.””

The property owner has no cause of actmn which
may be maintained to recover his damages against the
State. Arkansas State Highway Commission v. Nelson
Bros., supra. If he permits an agency of the State, such
as the Highway Commission to appropriate his pr opellv
he is limited to such relief as the State may provide. For
the loss of his property, or for damage to it which he
sustains, this act gives him an unliquidated demand
against the State,” to be satisfied at the pleasure of the

.

J
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State. This may not be done under the holding of this

\comt in the case of Watson v. Dodge, 187 Ark. 1055, 63
S. W. (2d) 993, where we said: ‘‘The State was \Vlth.out
vower to take possession of the bridge without compen-
saing the owners therefor, and the judgment of condem-
natlon could not have been enforced until the compensa-
tion \\'\0 which it adjudged the owner to be entitled had
been p. \d ’? This case arose and was decided long after
the pass \Te of the act of 1929 above referred to.

It is ramaterial what agency, whether State or mu-
. AN ; . .
nicipal, pro} hses to take, appropriate, or damage private
property fm\inv public use; it may not be done except
upecn compensation to the owner for the damages which
the taking occasions.

There was therefore no proper tender as required by
the Constitution and laws of this State as a condition
upon which the property might be taken or damaged prior
to the payment of damaoes and this taklng was there-
fore properly enjoined.

The State Highway Commission insists, however,
that it has been-and is now ready, willing and able to
.compensate the owners for their damages when the city
ordinance above referred to has been executed. If this
be done in the manner above indicated, the overpass or
viaduct may be erected.

This is true unless the interveners have shown cause
why it should not be done, even though the property
owners are compensated for their damages.

The original act, pursuant to which the bridge was
constructed across the Arkansas River, provides that:
““The Commissioners shall have power to grant a right-
of-way over said bridge to any public utlhtles upon such
terms as the Commlssmners shall determine; provided,
however, that the concessions which may be pranted to
public utilities shall not interfere with the reasonable use
of such bridge as a public highway.”” Shibley v. Ft.
Smith & Van Buren Bridge District, 96 Avk. 410, 132 S.
W. 444; Nakdimen v. Ft. Smith & Van Buren B‘u(]g/c
Dist., 115 Ark. 194, 172 S. W. 272; act No. 119 of the Acts
of 1909, page 325.
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The showing is made that the construction of the pro-
posed viaduct will render the bridge unavailable for use
by steam railroads and for street cars as well: It is
shown also that the bridge was never used by a steam
railroad, but was at one time used by a street railroad./_//f
This latter use has now been abandoned. : | ==

The implication is clear, if not undisputed, that the
building of the viaduct has become a necessary adjunct
to highway travel. It is designed and planned:to
facilitate and make safe highway traffic on National and
State highways across the river and the railroad tracks in
Van Buren. This is the primary purpose of the bridge.
The grant to the utilities of the right to cross the bridge
18 a_secondary purpose, and is not to.be made at all, if
such grant interferes with the reasonable use of such
bridge as a public hlghway To make the use of the bridge
as a highway secondary or subservient to a poss1b1e use
by a utility would be, as counsel for the State Highway
Commission says, a complete reversal of the restrictions 4
placed upon the Commission by the act itself ; and, instead
of having a grant to the utility made subject to highway
use, we would have  the use of the bridge restncted in
order that a utility may enjoy its use.

- It appears that the State nghway Comrmssmn at
its own, and at a very great cost is preparing to increase
the primary uses for which the bridge was constructed
and to safeguard the traveling public in' this way, and
we think the consent of the Commissioners of the bridge
improvement district is not beyond the powers conferred
upon them by law. .

It follows therefore that the State nghway Commis-
sion may build the viaduct pursuant to the city ordinance
provided it first makes compensation 'to- the. property
owners who will be damaged by that action in the man-
ner herein indicated; and while the decree herein ap-
pealed from must be affirmed, that action is without
pre;;udlce to subsequent proceedmo's conformmg to this
opinion. :




