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Lewis v. A. Hmrsca & Company, Inc.
4-4151
Opinion delivered February 10, 1936.

MUNICIPAL CORPORATIONS—VIOLATION OF FIRE ORDINANCE—INJUNCTION.
—A citizen and taxpayer who does not show that his property will
be damaged by construction of a building in violation of a fire
~zone ordinance is not authorized to sue to enjoin its construction.

Appeal from Phillips Chancery (“ou1t A L. Hutch-
wns, Chancellor ; affirmed.

Suit by W. W. Lewis against A. Hirsch & Company,
Inc., and others. Complaint dismissed and plaintiff
appeals.

Jo M. Walker, for appellant.

w. G. Dmmng, for appellee.

Merarry, J. The town of Marvell is a mumclpdl
corporation duly organized under the laws of the State
of Arkansas. In 1916 the town council adopted a fire
ordinance which provided, among other. things, that the
outer walls of all buildings constructed in the restricted
area should be constlucted of brick and mortar or stone
and mortar. This suit was brought by appellant against
the appellees alleging that they are the owners of cer-
tain lots within the fire zone, upon which they are about
to construct a huilding in violation of the terms: of the
fire ordinance, and asked that a restraining order be is-
sued to prevent the construction of ‘rh1s bu1ld1ng in viola-
tion of the fire ordinance.
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The appellees filed answer - admitting they were
about to construct the building-in,violation of the terms
of the ordinance, but. alleged that they had obtained a
permit from the mayor and city couneil.

Appellant filed demurrer to this answer, which was
overruled, and the court. held that the .appellant was
without authorlty to bring this suit; that appellant had
a full and adequate remedy at law and his complaint
was dismissed. This appeal is, prosecuted to reverse
the decree of the chancery court.

An amendment to the complaint was filed alleging,
- among other things, that it is the duty of the mayor and
councﬂ to enforce the terms of said ordinance, but they,
in utter disregard of their duty have refused and still
refuse to enforce the ordinance, and for that reason
this suit was brought by appellant as a 01t1zen and tax-
payer of said town

. Section 1 of ‘the ordinance made it unlawful to erect
or construct or cause to.be erected or constructed build-
ings, unless the outer walls be made of stone and mortar
or brlck and mortar Wlthln the hmxts descnbed in the
ordinance. © - ' -

Section 2 of the 01d1nance plohlblted the e1ect10n
of:-any-house  or tenément within the limits unless the
walls be of the materials mentioned in § 1, and.certain
sizes and dimensions. S

Section 5 of the ordinance prov1ded that.any person
violating the ordinance should be_fined in any sum not
less than five dollars nor more than, twenty-five dollars
for éach offense and each day constltuted a separate
offense.

The appellant d1d not clann to own anV proper ty, and
dld not claim e1the1 in h1s pleadlno or evidence, that he
was damaged in any Way He brmfrs the smt as a tax-
payer for h1mself alone i

The followmg stlpulatlon Was entered 1nto .

.. ““It is agreed by and-between attorney for-the plain-
tiff and the attorney for the defendant,: that..ordinance
No. 14, attached as.an exhibit:to'the complaint. in. this
cause, is a true and correct copy:of .an erdinance adopted
by the city council and approved.by.the mayor of: the
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town of Marvell, Arkansas, onthe date shown, and that

the same has not heen repealed, amended or modified
and is now in force and effect;-and that the defendant,
Freda Hir sch;-is the owner'of lots ‘No: 38 and 39 in that
part of the town of Marvell known as the original town
-of Maxvell, and that said two lots are situated W1th1n the
boundaues of- the hmlts ﬁ\ed by the’ ordlnance afme-
gaid.? o e N s .

Ex 1denco was 1nt1 oduced tendmu to show that 1f the
01dnlance was enf01 ced 1t would conﬁscate the p10pe1 ty,
and several pemnts had been 01anted by, the c1ty council
toer ect buildings in this section of the town in Vlolatwn
of the ordlnance The ev1dene\e s,hows that one:applica-
t1on was pr esented by the appellant ‘The ev1dence tends
to show that to elect buildings in comphance with the
ordinance in this section of the town would be so ex--

pensive that the rents would not Justlfy such buildings.

Tt is contended by the appellant that his deinurier
to; appellee s answer shoiild*have beén sustained’ be-
¢ause appellee admitted in the answer that Freda. Hirsch
was the owner of the premises déscribed and was about
to construct buildings'in violation ‘of the ordinance, and
that her sole defense was that a penmit had been granted
by the town ‘authorities. He'calls attention to the case
of Griffin v.' Rhoton, 85 Ark.'89, 107 S."W. 380. ' That
was not a suit for 1n3unct10n but a suit by a taxpayer to
‘compel a State officer to account ‘for and pay into the
State and- county t1easur1es ‘the fees and  emoluments
of his office  in ex_oess of $5,000, the: maximum allotted.
under'the” Constitution: - Thé. court stated that it did
not deem it necessary ‘to' discuss at length the. ques-
.tion: of -appellant’s ‘right to maintain the suit; that his
right -depended upon ‘whether -or: not the p10v1s1on of
'the Constitution was self- executmw that if the court had
reached the. conclusion that it was self -executing; a ma-
jority..of :.the judges are of the opinion.'that, sinece there
was no method expr essly pointed out by'the Constitution
for enforcing the provision, a citizen and. taxpayer could
bring. suit afte1 the 1efusal of  the. plosecutlncr attomey
todo-so.- . - oo e :
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Appellant next calls attention to Seitz v. Meruwether,
114 Ark. 289, 169 S. W. 1175. We find nothing in this
case that supports the contention of the appellant. This
was a suit to prevent the misappropriation of funds or
‘to recover misappropriated funds.

Appellant calls attention to 32 C. J. 48, § 27. The
section referred to by appellant states the law to be that
equity will grant injunctions to restrain an attempted
wrong whenever it clearly appears that in no other pro-
ceeding can public or private interests be fully pro-
tected, and that the writ will issue at the instance of a
private individual who shows he may suffer financial
injury if the contemplated wrong is not enjoined. The
section immediately following the one relied on by ap-
pellant states as follows: ‘It is sufficient to show that
~he suffered a special injury different flOIIl that suffered
by the public at large.”’

Section 29 of the same volume is as follows: ‘“Sub-
ject to some limitations hereafter considered, in order
to entitle a person to injunctive relief whethel pro-
hibitory or mandatory in its nature, he must establish
as against the defendant an actual and substantial in-
jury; and - this is true whether the injury is single or
continuous.’

Appellant also calls attention to 13 R. C. L. 329.
There is nothing in the authority referred to that sup-
ports the contention of the appellant.

Appellant calls attention to the case of Merriman

v. Paving Co., 142 N. C. 539, 55 S, E. 366, 8 L. R. A. (N.

S.) 574. The corporation involved in that case was a -

private corporation, but the court said: ‘‘The right to
bring and the occasion of bringing such actions arises
only when and because the proper corporate officers will
not, for some improper consideration, discharge their
duties as they should do: But stockholders, as such, may
not bring such actions at their pleasure and have their
rights as individuals growing out of the 001p01at10n
settled and administer ed ”

Before a taxpayer as such can bring a suit to en-
join a municipal corporation, he must show that he
suffers special damages, and he must show that he has

— . ot . cdiiRRme. M-A — e




ARK.] 213

no adequate remedy at law. We said in the case of
Swaim v. Morris, 93 Ark. 362, 125 S. W. 432: ““But if
the ordinance is valid under the above statute, then the
remedy at law is adequate and complete. For the or-’
dinance provides for a fine of $200 for each day during
which the ordinance is violated, and for an abatement
of the nuisance. So that resort to injunctive relief is
entirely unnecessary and improper.”’

The general rule is that an injunction will not be
issued at the instance of a private individual to restrain
the violation of a municipal ordinance unless the indi-
vidual can show that his property will be specially dam-
aged. 19 R. C. L. 77. _

In the case at bar the appellant does not attempt to
show that his property will be damaged. In fact, he does
not show that he owns any property in the town. 1

The decree 1s affirmed.




