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1. HUSBAND AND WIFE—ABANDONMENT —In a prosecutlon of a hus-
' ‘band for abandomng his w1fe and child, it was error to read to
. the jury as the law of ‘the case Crawford & Moses Dig., § 2596,
‘whére that sectlon had been materlally amended by Acts 1923,
.No. 52:: . . . '

2. . HUSBAND AND WIFE—ABANDONMENT—DEFENSE.—In.a prosecution
of a, husband for abandoning his wife and: chlld, instructions
which onntted to allege that the abandonment was “without good
cause held erroneous ’ oL ’

Appeal flom Pulasld Cneult Court Fu st D1v1s1on,
Abner.-McGeliee, Judge; reversed; . SEE :
Fred A. Snodgress for appellant

. :Carl E. Bailey, Attorney General, and Guy E T’V@l—

liams, A331sta11t for appellee... .- . RN
. MeHAFFY, J This action was: beoun in the cnmmal

division of the N 01th Little Rock. l\[u11101pal Court against.
the appellant Ed Dumbroski, for wife and child aban-
donment. He was tried, conv1cted, and appealed to the
circuit court of Pulaski County. :




264 Dumsroskr v. Statk. [192

On October 17, 1935, he was tried in the circuit court
and convicted, and his punishment fixed at a fine of $50,
and the jury also made a finding that he was the father
of the child of the prosecuting witness. He was tried
under § 2596 of Crawford & Moses’ Digest, and the
circuit judge told the jury in one instruction: ¢The
section of the law wupon which this is based is as
follows:”’, and then reads to the jury § 2596 of Crawford
& Moses’ Digest.

This section of the digest was amended by act 331
of the Acts of 1923. The tltle of this act is as follows:
‘“An act to amend § 2596 of Crawford and Moses’ Digest
of the statutes of the State of Arkansas.”” The act then
provides that act 52 of the Acts of 1909, which is § 2596
of Crawford & Moses’ Digest, ‘“be and the same is here-
by amended to read as follows.”” The act then changes
§ 2596 in several particulars. The age of the child in
the original act is 12 years, and in the amended act, 14
yvears. The punishment was changed.

It therefore appears that § 2596 of the digest was
not the law at the time of the trial, and the court erred
in reading it to the jury as the law upon which the char ge
was based

In each of two instructions given by the court the
words ‘‘without good cause’’ were omitted. The j jury was
told in effect that if they believed beyond a reasonable
doubt from the testimony in the case that the defendant
was the father of the child and that he neglected and
refused to provide for and support it, and abandoned the
same, he would be guilty as charoed The jury should
have been told that if he neglected and refused to pro-
vide for the child and abandoned the same, without good
cause, he would be guilty as charged. This error is in
both 1nst1 uctions numbers 5 and 6 '

If appellant abandoned his wife and child and had
good cause to do so, he would not be guilty. -

For the errors indicated, the judgment of the circuit
court is reversed, and the cause remanded for a new
trial.




