
TYRA V. STATE. 

Crim. 3979

Opinion delivered February 10, 1936. 

INTOXICATING LIQUORS—BREACH OF THE PEACE.—Evidence held to 
sustain convictions for violating the Liquor Control Act and for 
disturbing the peace. 

2. CRIMINAL LAW—JURY QUESTION.—Where evidence pro and con on 
the issue of guilt is of substantial nature, the issue is for the 
jury to determine. 

3. CRIMINAL LAW—PROVINCE OF JURY.—The Supreme Court can-
not invade the province of the jury by passing upon the credibility 
of witnesses or the weight to be given to their testimony.
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4.. CRIMINAL LAW—vENUE.,—The venue in criminal. cases .may be 
proved by circumstantial evidence. 

5. CRIMINAL LAW—PROOF OF VENUE.—Where criminal charges were 
preferred against defendant in municipal court in Little Rock in 
Pulaski CountY, and a witness testified that she went down town 
and back home with defendant, and that the occurrences forming 
the basis of the prosecution then took place, the venue in such 
county was sufficiently proved. 

Appeal from Pulaski Circuit Court, First Division; 
Akaer McGehee,' Judge; .affirmed. 

Arthur Tyra was conVicted for violating the Liquor 
Control Act and for distUrbing the peace, and has ap-
pealed. 

Kerby (. 0 Kerby,. for appellant:	 • 
Carl E. Bailey, Attorney General, .and Guy . E. Wil-

liams, Assistant,. for appellee. 
TIUMPHREYS, J. . This is an appeal from two sepa-

rate judgments of conviction in tbe first division of the 
circuit court of Pulaski County, which were consolidated 
for the purposes of trial. In - one case, he was convicted 
of violating the Liquor Control , Act (Acts 1935, p. 255), 
and .fined $10, and in the other for disturbing the peace, 
and fined a like amount.... 

Appellant seeks a reversal of the judgments be-
cause the evidence is insufficient to support the verdicts 
of the jury. upon . which the judgments are based.. 

The State introduced evidence tending to show that 
appellant was drunk, and, while in that conditiOn, was 
cursing and threatening to kill James Walker, and fired 
a pistol in the presence of Walker's two daughters, 
which frightened them very much.	•• 
• Appellant introduced evidence tending to show that 
he did not curse, Avas not drunk, made• no threats to kill 
James Walker, and did not have or fire a. pistol. 

The evidence pro and con on the• issue of guilt was 
of a substantial nature, and hence it became .a question 
solely for determination 'by the jury. This court, on 
appeal, cannot invade the- province of the jury to pass 
either Upon the credibility of the witneSses or the weight 
to be given to their testimony.' As far as we can .go'is 
to determine whether there i§ any substantial dvidence 
to support the verdicts Of the , jUry.
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• Appellant 'also seeks a reversal of tbe judgments 
because the court admitted evidence charging him with 
having• conimitted other misdemeanors. This assign-
ment of error in his motion for a new trial is not sup-
ported by the record. The record does not show that 
any such testimony *as introduced over the objection 
of appellant. 

Lastly, appellant seeks a reversal . of the judgment 
on the ground that the record fails to show that the 
offenses occurred in Pulaski 'County. It is true that there 

. is no direct prod in 'the record to show that they did 
occur in said county, but venue need not be established 
by direct proof. The venue in criminal cases May be 
proVed by Circtmstantial evidence. Spivey AT:State, 133 
Ark. 314, 198 S. W. 101 ; Atwood v. State; 184 Arli. 469,. 
43 S. W. (24) 70 ; Ridenoffr v. State,184 Ark. 475,43 S. 
W. (20 60. 'The charges against . appellant were prefer-
red in the municipal eourt Of Little Rock, and the cases 
were appealed to the eircuit court of , Pulaski County. 

• testifying in the . cases in the circuit Court, the wit-
nesses located 'the places where the alleged offenses oc 
curred as the street in front .of Janies Walker's resi-
dence' and in'the yard of Mrs. Rhodes, who lived next to 
the Walkers. Mrs: Alice Rhodes, who was testifying at 
the trial in the circuit • court, said that, "James Walker 
is my brother, and lives next door to me. We are , not 
on-good 'terms, and 'all .this. trouble is on account of family 
disagreements. • I was ddwn town the evening of June 
15th , and . went home with my daughter and Arthur Tyra; 
and was with him all evening up to and after the alleged 
trouble. When We went home by James Walker 's gate 
(she then prOceeded to tell what occurred)." Consider-
ing where She.waS when testifying, from her reference 
to going down town and back home with appellant, it 
may be reasonably and fairly inferred that • she was 
talking about Little Rock. Had she had any other town 
in-mind than Little Rock, she would have 'named the town. 
Being in Little Rock, she could . Well say that .. she went 
dOwn town, meaning Little Rock, without saying Little 
Rock.' That inference would naturally arise. If one were 
in the court house at • FOrt Smith testifying and should 

' 
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say ``1 went doWn town,'' ' without designating the town,' 
the fair inference would be that.he was speaking-abonf 
Fort Smith and not about Greenwood or Mans'field.. •We' 
think.the venue was, sufficiently proved by the circum-
stances detailed in. the ease. 

No error 'appearing, the judgment' is affirmed. 
' JOHNSON,' C..J., and'BUTLER and BAKER, jJ.;:dissent 

JOHNS'ON, C. J., (dissenting). There-Is absolutely 
no testimony; direCt, ciremnstantial; hearsay or otherivise 
pio.g 'or tending to 'prove that :this Offense was com-' 
milted in	Connty, Arkansas. • 

In Frazier v. State, 56 Ark. 242,•19 S. W-2 838, :this 
court expressly held that venue must •be established by 
the . testimony, and reversed the 'case because' it -was 'not 
so established. Again in Jones v. State, 58' Ark: 390, 24 
S. W. 1073, this 'court' held tha.t venue Must: be' affirma'- 
tively eStablished by the testiMony, and 'reversed the'case 
for this' reason. We have never held, until - now,' that 
venue need .not be • established by testimonY, 'althorigh 
some progress in' this direction 'was--made in- the cases' 
referred to in' the majoritY .opinion- wherein W.was held. 
that venue . might -be established by a preponderance of 
the 'testimony. Concededly we haVe- .always 'held that 
venue or any other 'issue of fact in a hiWsuit may be. 
established by circumstantial teStimonY, but -the circuit-. 
stances must' be such as to lead to' the inference. Even
in	

.

ciVil matters 'we have 'consistently - held that- jury 'ver, 

dicts Cannot rest upon cOnjecture and -speCulation..Turner 
v. Hot Springs Railway Co., 189 Ark: 894; 75 S. W. (2d.). 
675 . ; National Life . and' Accident . Insuran'ee Co..v: .Hamp-
.ton, 189 Ark. - 377, 72 S. W. (2d) 543. ;	 & S. 
Ry. Ark..584, 471 S. W. 912. ; St. L. I. 
M. & S. Ry. Ca. v..Beleher, 117 Ark..638,175 S. W. 418. 
Let's look at the facts'and circumstances in testimony ; in 
this case which the -majority say establish 'venue, 'They 
say, "The .charges against appellant were 'preferred in 
the municipal court of Little Rock and' the cases were 
appealed to the cii'cuit court 'of Pulaski County:'' . Ad-
mittedly this is true, but what of it?' Even . a.n. indictment 
against an 'accused - is . no evidence 'of hiS 'guilt, and We
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have so decided many, many times. McDonald, v. State, 
155 Ark. 142, 244 S. W. 20 ;• State v. Fox, 122 Ark. 197, 
182 S. W. 906, etc. 

Does the majority intend to imply that because • ap-
pellant was tried in the courts of Pulaski County this is 
a circumstance tending to show venue? If this be the 
implication of tbe opinion then I assert that the conclu-
sions of 16 grand jurors as evidenced by indictment 
should be considered as testimony establishing the guilt 
of the accused but this court and all other criminal courts 
in the United States have consistently excluded indict-
ments as testimony. 

Next the majority say, "In testimony in the cases 
in the circuit court, the witnesses located the place where 
the alleged offenses occurred as the street in front of 
James Walker's residence and in the yard of Mrs. 
Rhodes, who lived next to the Walkers." Just what part 
.of this testimony establishes venue is not pointed out. 
If 'it be "The street in front of James Walker's resi-
dence," then I suggest that there a±e James Walkers in 
practically *every county in this State or if it be "in the 
yard of Mrs. Rhodes, next door to the Walkers," the 
same suggestion is likewise pertinent. If "street" be 
the word which establishes venue, then I enlighten the 
court by saying that Little Rock is not the only town. in 
the State which has - streets, for instance Texarkana and 
Blytheville and many others. Continuing the majority 
say, "Mrs..Rhodes who was testifying at the trial in the 
circuit court said that;" [now we come to the quintes-
sence] "James Walker , is my brother and lives next door 
to me. We are not on good terms, and all this trouble . 
is on account of family disagreements. •I went down 
toWn the .evening of June 15 and went home with my 
daughter and. Arthur Tyra and was with him all eve-
ning up to and after the alleged trouble. When we went 
home by the James \\Talker gate." Just what part of this 
testimony establishes venue is not pointed out save that 
the majority say, "from her reference to gOing down 
town and back home with appellant, it may be reason-
ably and fairly inferred that she was talking about Little
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Rock." This argument is boiled down to this language 
of the witness, "down town," and this is the criterion for 
tbe inference that this crime was committed in Little 
Rock. If Little Rock were the only town in the State 
this inference might be drawn but such is not the fact, 
and it was the height of conjecture and speculation for 
the jury or this court to judicially declare that Little 
Rock is the only town in the ,State. 

The .majority cite Ridenour v. State, 184 Ark. 475, 
43 S. W. (2d) 60; Atwood v. State,184 Ark. 469,43 S. W. • 
(2d) 70, and Spivey v. State, 133 Ark. 314, 198 S. W. 101, 
as supporting their conclusion that the State need not 
prove venue, but the eases cited dO not support this 
conclusion. 

In the Ridenour case the surveyor of Crawford 
County testified that he was shOwn the place .where the 
witnesses said the still was located, and that this place 
was in Crawford County. Compare this with the testi-
mony here that the witness was "down town," or that 
the 'crime Was committed at "James Walker's place 
upon a street." 

The other cases cited by the majority are equally 
antagonistic to the majority view, and it is' my belief 
that no appellate court in the United States until now 
bas held that the State need not prove venue. Veime 
in a criminal case is provided for by constitutional man-
date. See art. 2, § 10, of the Constitution of 1874, which 
provides that, "In all criminal prosecutions the accused 
shall enjoy the right fo• a sTieedy and public trial by an 
impartial jury of the county in which the crime shall 
have been committed ' * "," and it is my belief that this 
constitutional safeguard should be respected bv the 
courts and not looked upon as .an impediment to the ex-
peditious affirmance of criminal cases. 

This case should be reversed and remanded for a new 
trial.


