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DUKES V. COHEN. 

4-4112

Opinion delivered January 27, 1936. 

1. VENDOR AND PURCHASER-ACCEPTANCE OF OFFER.—Before accept-
ance of an offer to sell land becomes a binding contract, the ac-
ceptance must be unconditional and without modification.



ARK.]	 DUKES V. COHEN.
	 97 

2.. SPECIFIC PERFORMANCE— .-ACCEPTANCE OF OFFER. Where vendors' 
written offer to sell a. part of a lot was, not accepted in writing, 
and the purchaser prepared a deed covering the entire lot 'with a 
cluitclairn conVeyance of part of. , the lot to the vendors with an 
additional provision for conveyance to the pUrchaser of pastLdue 
rents owing to the vendOr,. held thUt the offer. was not accepted, 

:so , that the .owners were authorized • to sell to another: 

APpeal from ChidOCChancerY Court ; E. 0.. Ham-
viock; Chancellor ;- rever'sed. • 

'Snit for specific 'PerfermAnce by Jeseph -Cohen 
agast. Isabella DUkes Ilalcomb T B Dnkes and M. M. 
Dukes. ' Defendants haVe . *appealed . from . 'an. adverse , 
decree. 

Everett Simpson a n d W. A. Singfield; for 
appellants.	•	• 

Williamson ,&Williamson, . f or . appellee .Cohen. • 
John Baxter, for appellee Abroms.	.• 

J. APpellant, Isabella Dukes Halcomb, 
is the mother of appellant T. B. Dukes, andis the widow 
of the late .0'. D. Dukes, •. a colered i physician, who ' died 
some years ago in Dermott, Arkansas, leaving his widow, 
appellant T. B. Dukes,. and M: M. Dukes, his sons, as 
his sole surviving heirs at law •Who -inherited. lot 5; block 
1, in Dukes' Addition' to Dermott, generally kfloWn as 
the Dukes' estate property. The north 100 feet of this 
property was occupied by ,a two-story brick building, the 
ground floor of which,.on- ;the . main businesS: street of 
Dermott i was 'occupied :by A. Abroms, wife had been a 
tenant for about 14 years. Another tenant was oh the 
second floor of the building and there were .some vacant 
rooms on this floor. - On'the 'smith -50 feet of said- lot- were 
located : some one-story briCk shops and store-rooms.. A 
mortgage was held on this' property by L. W. Dillard, Of 
Monticello. .Isabella owned .a life estate, in this pr4verty, 
and her sons •the remainder interest: The .Store-room of 
the two-story building 'had 'been 'rented' to A. Abroms 
at . : $140 per month,..and at the time. thiS controvetsy 
arose he was in arrears: for...rent in• the sum of $720. 
The Dukes heirs. had fallen. behind in the payment of 
taxes and insurance :on the •property . as well as' interest 
on. the :mortgage indebtedness; . and Mr; Dillard .had:noti-
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fied them that, unless these delinquencies were looked 
after, he would require the payment of the mortgage 
indebtedness. In December, 1933, the city council of 
Dermott had condemned the two-story building as dan-
gerous. Appellee Joseph Cohen is a dry goods merchant 
in the city of Dermott and a competitor of appellee 
Abroms. In December, 1934, appellee Cohen approached 
Isabella with an offer to buy the two-story building. On 
the 6th day of January,. 1:934, appellants made an offer 
to sell appellee Cohen the north 100 feet of said lot for 
$500 cash and the assumption of the mortgage in favor 
of Mr. Dillard. The offer to sell was in writing and is 
as follows :

"Dermott, Arkansas. January 6, 1934. 
"For a cash consideration of $500 (five hundred 

dollars); we the Duke estate, agree to sell all rights, 
title, and holdings in the building now occupied by A. 
Abroms on the first floor and John Baxter and vacant 
rooms on the •second floor. 

"We forever give up any rights to title in said 
building. 

"Joseph Cohen to take over mortgage on building 
now held by Mr. Dillard. 

"This property is known as the original Dukes 
estate.

" (Signed) T. B. Dukes." 
Appellee Cohen would not accept this offer at that 

time but desired to consult with Mr. Dillard, which he 
did the next day, Sunday, January 7. On January 8, 
appellants and Sam Nussbaum, the son-in-law of appel-
lee Cohen, went to consult an attorney in Lake Village 
to get him to prepare a deed for the Dukes heirs to sign. 
Acting under instructions, the attorney consulted by 
Nussbaum, with appellants present, prepared a deed for 
the Dukes heirs to sign conveying the whole of lot 5, by 
warranty deed to Mrs. Jennie Nussbaum, appellee 
Cohen's daughter, and in addition an assignment to her 
of the rent due from A. Abroms to Isabella Dukes ; he 
also prepared a quitclaim deed from Jennie Nussbaum 
to Isabella Dukes Halcomb to the south 50 feet of said lot 
for life with the remainder to T. B. Dukes. Appellants
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did not wait for the deeds to be prepared but returned 
to Dermott where • some time during •the day they sold 
the north 100 feet of said lot, including the two-story 
building, to A. Abroms. About eight o'clock on the night 
of the 8th of January, appellee Coheir presented the deed 
to appellants, offered to pay the $500 cash for the deed, 
but they refused to sign same because they had already 
sold to Abroms. Thereafter, this suit was brought for 
specific performance against appellants and Abroths. A 
trial resulted in a decree against appellants, but the, court 
found that specific performance was impossible because 
Abroms was an innocent . purchaser, and he gave judg-
ment against appellants in favor of appellee Cohen for 
$1,200. • This appeal iS from that judgment. 

We think the learned trial court was in error in s6 
holding, for a number ef rea.sons. The first is that ap-
pellants' offer.to sell was never unconditionally accepted. 
The offer to sell was in writing and is set . forth herein-
above. There is no acceptance indorsed on the writing, 
and none is shown in the evidence either orally or other-
wise on 'the terms of the written offer. The second- is 
that appellee introduced in evidence the warranty deed 
which was prepared by bis attorney and which appel-
lants refused to sign which proposed to convey to Jennie 
Nussbaum the whole of lot 5, block 1, Dukes' Addition 
to Dermott, Arkansas, and not simply the north 100 feet 
of lot 5, block 1., which the parties agree the written of-
fer referred to. The third is, that this warranty' deed 
also conveyed to Jeimie Nussbaum the past-due rent 
owing by A. Abroms to apnellant Isabella. This mat-
ter .of the past-due rent was not contained in the offer,, 
and it amounted -to $720, which was due, in December, 
1933, to say nothing of the rent that had accruedfor the 
month of January, 1934. It is no answer to say that ap-
pellee Cohen also had prepared a quit-claim deed frem 
Jennie Nussbaum' to appellants of the south 50 feet . of 
said lot which she would have signed. It was never Corl-
templated that the title to the south 50 feet of said lot 
should pass out of appellants, and there might be a very 
cogent reason why appellants did not desire the title 
thereto conveyed to her or any other person with a quit--
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claim deed back to them therefor, as there might be a 
judgment against Jennie Nussbaum which would be a lien 
on the property the instant it passed to her and which she 
could not convey back to appellants, free from such lien. 
Neither is it any answer ;to say that the matter of rents 
was to be conveyed to appellee and he was to pay .the 
past-due taxes, insurance and interest due Mr. Dillard, 
because nothing was said in the written offer to sell 
regarding these matters. In the recent case of Smith. v. 
School District No. 89, 187 Ark. 405, 59 S. W. (2d) 1022, 
this court said : "It is elementary law that, where a 
party submits an offer of a contract, this offer must be 
accepted without reservations. Any reservations or limi-
tations in the acceptance in law is a rejection of the 
offer." In the same case this court.quoted With approval 
from the case of Horgan v. Russell, 24 N. D..490, 140 - 
N. W. 99, 43 L. R.:A. (N. S.) 1150, .the following : 

"It is the settled law of this State- that, before an 
acceptance of. an offer becomes a binding contract, the 
acceptance must be unconditional, and must accept the 
offer without modification or the imposition of new 
terms." 

We are therefore • of the opinion that the written 
offer as made by appellants was never- accepted except 
upon new conditions and upon new terms imposed • by 
appellee, and that therefore this amounted to a rejec-
tion of the offer, and. that appellantS Were free to sell to 
Mr. Abroms as they did.. 

The decree of the chancery court 'is therefore re: 
versed, and . the cause remanded with directions to dis-
miss the complaint for want of equity.. It fellows also 
that the appeal and cross-appeal of appellee Cohen is 
affirmed.


