ARK. ] Dickey. v. CLARK. .67

DickEy v. CLARK.
4-4127 -
_ Opinion delivered J a'm'_lary 27, 1936. '

1. COURTS—NUNC PRO TUNC  ORDER.—The purpose-of a-nunc pro
tunc order is to make the record reflect the transaction which ac-
tually occurred; and which is not reflected by the record because
of inadvertence or mlstake, but not to make the record show
~ what ought to have been done.
2. COURTS—NUNC PRO TUNC ORDER.—In nunc pro tunc proceedings
: the record may be corrected or made to speak the truth upon
parol testimony alone, but such testimony should be decisive and
unequivocal.
3. GUARDIAN AND WARD—EXCEPTION TO CURATOR’S REPORT —vadence
- that a lessee of a minor’s land could not cultivate the land’ w1th—
out the curator waiving the ‘rentals, and that a local custom
among landowners to waive rentals to induce third parties to. fur-
nish money or supplies, held insufficient to entitle the curator to
. credit for waived rentals where such waiver was not authorlzed
by order of a. competent COUlt as required by Acts 1931 No
92, § 1.

Appeal ilom Crittenden Cnuut Court, Fllbt D1v1—
sion; G. E. Keck, Judge; affirmed.

C M. Clark, as surety in succession of.the estate of
Charles L. Townes, a nonresident minor, filed exceptions
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to the settlement of B. G. Dickey formerly a curator of
the same estate. From a judgment of the cireuit counrt
affirming order of probate court, sustaining the excep-
tions Dickey has appealed.

Johm 4. Fogleman and R. V. Wheeler, for a,ppellant
C. B. Nance, for appellee.

Burter, J. The appellant, B. G. Dickey, was the
curator of the estate of Charlie Lewis Townes, a non-
resident minor, and, as such, leased the lands of his
ward for a period of five years to Renfroe Turner, which
lease was approved by Judge Oliver, the then county
judge of Crittenden County. The annual rental was
fixed at the sum of $3,000. Dickey executed a written
waiver of the rents for 1932 in order for the lessee to
secure advances to enable him to make a crop. In his
1933 annual report, Dickey claimed credit for the rents
of 1932 on the ground that the crop made for that year
was consumed in the payment of the money and sup-
plies used to make the crop, and that he collected no rent.
C. M. Clark, the curator in succession, filed exceptions to
the report, which were sustained by the probate court,
but on appeal to the circuit court Dickey’s claim was
allowed. From the decision of the circuit court, Clark
prosecuted an appeal to this court which reversed the
Judgment of the circuit court and remanded the cause
for a new trial. Clark v. Dickey, 190 Ark. 192, 78 S. W.
(2d) 824. In that case the court quoted § 1 of act 92 of
the Acts of 1931 and stated that prior to the passage of
that act curators and guardians were without statutory
authority to waive rents of their wards’ estates, and
that therefore Dickey’s justification in waiving the rents
of his ward must be measured by the quoted act. The
court reviewed the testimony adduced at the trial in the
court below, which was to the effect that it was neces-
sary, in order that the lessee might obtain the neces-
sary money to enable him to cultivate the lands of the
estate, that the rents should be waived; that during this
period of time, because of general economic conditions,
it was the universal practice in that section of the State
for landowners:- to waive rentals as an inducement to
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third parties to furnish money to the tenants to enable
them to cultivate the lands. The court held that this
evidence was sufficient to establish the good faith of
Dickey in waiving the rentals for the year 1932, but
that this was not sufficient to justify the action of the
curator, and that he must, in addition, comply with the
provisions of the quoted act. In that connection it was
said: ‘“It will be noted that the section of the act re-
ferred to does not authorize or impower curators or guar-
dians to waive rentals, acting alone, but such power and
authority emanates from ‘the proper orders of any
court of competent jurisdiction.” Therefore the curator
must establish that the jurisdiction of a court of com-
petent jurisdiction was invoked and exercised in this be-
half before he is justified in claiming the right asserted.
On this point it may be said that no effort was made to
show that the jurisdiction of the probate court of Crit-
tenden County was invoked or exercised in reference to
Dickey’s waiver of rentals for the year 1932. No peti-
tion was filed praying suich authority ; no court order was
entered upon the records of said court showing the ex-
ercise of jurisdiction upon the subject-matter; indeed,
no order was ever even filed with the clerk of the pro-
bate court of Crittenden County showing or tending to
show the exercise of jurisdiction by the probate court
upon the subject-matter. It is true, the county judge
was approached and signed a paper authorizing the
waiver of rentals by Dickey, as curator, for the year
1932, but this is no compliancé with the act of 1931. The
statute expressly refers to court orders and not to orders
effécted by the judges of courts in vacation. Therefore
the act of the county judge in the premises is no
justification.”’

On or about the day when this case was to be heard
by the ecircuit court on remand, a petition was filed in
the county court for an order nunc pro tunc for the pur-
pose of making the record show those matters which we
held had not been done. The probate court denied the
petition, and from its order an appeal was taken to the
circuit court where, by agreement, the appeal was con- -
solidated with the main case. '
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The purpose of a nunc pro tunc order is to make

the record reflect the transaction which actually occurred,
and which is not reflected by the record because of in-
advertence or mistake. Its province cannot be extended
to make the record show what ought to have been done.
In nunc pro tumc proceedings the record may be cor-
rected or made to speak the truth upon parol testimony
alone, but the evidence thus established should be deci-
sive and unequivocal. Midyett v. Kerby, 129 Ark. 301,
195 S. W. 674; Tipton v. Phillips, 176 Ark. 308, 4 S. W.
(2d) 507; Tracy v. Tracy, 184 Ark. 382; 43 S. W.
(2d) 539.

On the hearing, the evidence considered by this court
in Clark v. Dickey, supra, was introduced as was also the
testimony of Mr. Dickey, Judge Oliver, the clerk of the
probate court, and other witnesses. The trial court con-
" cluded that this evidence was not sufficient to satisfy the
rule above announced, and in effect held that Dickey had
failed to show a compliance with § 1 of act 92 of the
Acts of 1931. It would serve no useful purpose to re-
view the evidence adduced at the former trial or that
introduced on remand, as in our opinion it supports the
conclusion reached by the trial court.

Affirmed. '




