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GraysoN v. GarraTT, CHANCELLOR. '

4-4111
OplnlOll delivered January 27, 1936

VENUE—SUIT TO CANCEL DEED.—A suit to cancel a deed, restore land
to plaintiff and quiet his title, with a prayer that, if the déed be
declared a mortgage, plaintiff be permitted to pay the amount due
thereon held a local action in, which the chancery court of a

: county in whlch part of the land is situated has jurisdiction, o

Prohibition to Garland Chancery Court; Sam W.

rarratt, Chancellor; writ ‘denied. : ‘

Petltlon for pthlblthD by C. 1. Gravson acramst
Sam W. Garratt, Chanecellor. ‘ R

Gaughan, Szﬁmd Godwin & Gaughan, for petltloner

Glover & Qlover, for respondent.

MEenarry, J. Willie Bowie and Lueller Bome and
Willie Bowie by Lena E. Goodwin, his sister. and neéxt
friend, filed in the Garland Chancery Court agalnst C: L.
Grayson the following complaint » :

““Come the plaintiffs and, for their cause of a.ctlon
against the defendant, allege: SIS
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" ““That Willie-Bowie and Lueller Bowie reside in
Ouachita County, Arkansas, and that Lueller Bowie is
the wife of Willie-Bowie, and that Lena E. Goodwin is a
sister of Willie' Bowie, and that she resides in Garland
County, Arkansas, and that the defendant, C. I. Grayson,
is-a resident and eltlzen of Ounachita County, Arkansas.

“‘Plaintiffs allege that Willie Bowie is the son of
Monroc Bowie, deeeased and that prior to the death of
Monroe Bowie that he made a will, and in that said will,
which was probated in Ouachita’ County Alkansas, he
willed to the plaintiff, Willic Bowie, an interest in certain
real estate, a part of which is 51tuated in Garland County,
Arkansas. A copy of said will is heleto attached and
made a part of this complaint.

“Plaintiff Lena E. Goodwin alleﬂes that the plain-
tiff . Willie Bowie is of a weak mind and is not capable
of transacting business, and has not been capable of
transacting business for himself for several years, and
that she, as his sister, joins with him in bringing this suit
as his 31ste1 and next friend.

“Plaintiffs allege that on thc 24th day of February,
1934, that the defendant, well knowing the inability of
\Villie Bowie to make a contract, Wilfully-,- knowingly and
fraudulently induced the said Willie Bowie to make a
deed to him, the said C. I, Grayson, thereby conveying to
him - his -entire interest in.the: estate which .he had in-
herited from his father, and which was of the reasonable
value of $40,000, for a small and inadequate consideration
which was expressed in said deed at $750, but all of said
sum expressed in said deed was never paid, and which
said: sum of $750, if it had -been paid, was only a small
per cent. of the value of the interest of Willie- Bowie in
said. estate. ‘A copy of said deed is hereto attached and
made a part of this complaint..

“‘Plaintiffs allege that, if said deed has any validity
whatever, that it could only be. treated as an equ1table
mortgage :

“‘Plaintiffs further allege that the said Lueller Bowie
at the time she was 1nduced to sign said deed ‘was under
18 years of age, and was married to the-said Willie Bowie
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at the time of the making of the said deed, and was mar-
ried to the said Willie Bowie .at'a very tender age. . .

‘‘ Plaintiffs allege  that they:are now ready, able and
willing to pay off whatever amount the court finds the
said Wllhe Bowie 1s found- to owe .the defendant if. he
owes anything at all: , :

“‘Plaintiffs allege that the said VVllhe\Bowm is up-
ward of sixty years of age, and that'at the time this pur-
ported ‘deed was made th'c'lt the said ‘Willie: Bowlie was -
wholly incapable on account of the,condition of his,body
and mind to transact business for hlmself on account of
disease of his body and the weakness of lus Imnd that
he was easily per suaded to part with his plopelty w1th-
out adequate COllSldelathll that the defendant was an
e\perlenced business man, and l\nowm(r the' weakness. of
the m1nd of the said VVllhe Bow1e 1nduced him’ to entel
into this pmpmted deed, and obtamed ‘his plopelty in
this manner, and Wthh was a flaud pelpetlatod on hlS
rights.”” .

Plamtlffs ‘pl ayed for an 01 der ﬁ\nw tho amount due

‘the defendant if any is found to be due ‘and an 01der

cancelling the deed and restori ing and qu1et1ng the t1tle to
sald property in Willie Bow1e ete.

The petltlonel filed a motmn to quash senlce, alleO'—
ing that a great portion of the land was in Ouachlta
County, and that the plamtlffs Willie Bowie and Lueller
Bowie, are citizens of Ouachita County, and the su1t was
a smt in personam, and, not a suit oem and the COlllt
had no. JuI’lSlethn

A response to the motion to quash was ﬁled and the
motion to quash was oveuuled . The petitioner. then
filed his petition in this ooult for a writ of prohibition.

_The attorneys ente1 ed into the followm«r 'stipulation :

. “Itis agreed by and between Gaughan, Sifford, God-
win & .Gaughan, attorneys for the:petitioner;.C., .I..-Gnay-
son, and Glover & Glover,.attorneys for the. respondent,
Sam W. Garratt, Chancellor of the Third Chance1y Dis-
trict of Arkansas, of :which .Garland County. -is a part,
that the foregoing matters, con31stmg of the petition, for
a writ of pI'OhlblthIl the complaint in equity in the. case
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of Willie Bowie and Lueller Bowie, and Willie Bowie by
Lena E. Goodwin, his sister and next friend, plaintiffs,
v. C. L. Grayson, defendants, No. 12876, now pending in
the Garland County Chancery Court, the motion of de-
fendant in that action to quash service, the response of
the said Sam W. Garratt, chancellor of the Third Chan-
cery District of Arkansas, of which Garland County is a
part, to the petition herein; is a full and complete record
of all the matters and proceedings had in said action.”

This stipulation was signed by the attorneys.

, Pet1t10ne1 correctly states that the only question for
this court to determine is whether the plaintiff’s action
is local or transitory. He first calls attention to 67 C. J.
61. This authority states that actions purely for 1es01s-
sion of contracts for.the sale of land, being in personam,
and not i rem, are as a general 1ule transitory. The
same paragraph from which petitioner quotés contains
the followmg statement: ‘“If, however, the object of the
action is to destroy a pretended exehange and to free the
land from a cloud, or to determine claims and rights in
the land, the action should be brought where the land is
located, although ‘it involved the validity of a contract
for the cancellation of which it would be proper to bring
a direct action elsewhere. There is however authority to
the effect that an action to cancel a contract for the sale
of land is local and that an action to rescind an executed
contract, and to recover the consideration paid, or an
action by the purchaser to cancel his contract and ‘hotes
and to recover sums already paid, is an action involving
a right or interest in real plopel’(v which must be tried
in the ' county in which the land is s1tuated 27

He next calls attention to the case of Bullitt v. East-
ern Keéntucky Land Company, 99 Ky. 324, 36 S. W. 16.
The court in ‘that case said: *“An action purely for
" rescission of contract for sale of land or its specific exe-
cution is transitory—mot wn rem but i personam. * * *
When, in the action it is sought to enforce a lien on land
which results from the rescission, then the action becomes
local.”” " The court then copies the statute with reference
to actions effecting real property.
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Petitioner then calls attention to the case. of State
v. District Court, 169 Minn. 515, 211 N. W. 469. That also
was an action to cancel a contract on the ground of
fraudulent Jepleqentahons It was not a suit to cancel
a deed. :

Attention is next called to Terry V. me Ga,rden,

Farms Company, 29 Cal. App 59, 154 Pac. 476. That is

also a case for the rescission of a contract, and not for
the cancellation of a deed. :

Attention is then called. to 97 R C. L page- (94
§ 14. In § 15 of the same volume is the followmcr ‘“The
form of an action is not material if the 'complaint in fact
presents a -case involving the ‘determination of the title
to realty.” This has been expressly ruled in an instance
where the action ostensibly was to enjoin threatened tres-
.passes upon lands and to recover the value of minerals
theretofore removed.”” .. -

- Attention is called by petltlonel to Arkansas Mmeral
Pr oducz‘s Company v. Creel, 181 Ark. 722, 27 S. W. (2d)
-1003. The court .in that case said:. “We think the de-
murrer, which raised the question of jurisdiction to grant
the 1ehef prayed, should have been sustained, for the rea-
son that the action is local and not transitory.’” The
court- then quotes § 1164 of Crawford & Moses’ Digest
with reference to where cases of the kind must be brought.

Attention is next called to the case of -Jones, Mc-
Dowell & Co. v. Fletcher, 42 Ark. 422, The court said.in
that case; in speaking of;the statutes above mentioned:
““All such actions, whether by name foreclosure, parti-
tion, ejectment or without ‘any. speclal designation as to
t1tle whether expressly. mentioned in the statute or_ not,
are local within the meaning of this section.’ .
: Petitioner-also calls attention to the case of Pwkett
v. Ferguson, 45 Ark. 177. That was a case holding that
a court of equity had power to. restrain a party. within
its jurisdiction from prosecuting an action in another
State. Of course that action was transitory.
~ A number of other authorities are cited and quoted
from by petitioner, but one of the most recent is United
States Fidelity & . Guaranty Company v. Bourland 171
Ark. 1, 283.S. W, 13.- ThlS was a petition for writ of
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prohibition to restrain the chancery court of Sebastian
County from proceeding in a certain cause, and the court
said: - “‘It must be conceded, and as we interpret the
argument of counsel for petitioner, it is conceded: that
the chancery court of Sebastian County has jurisdiction
of the subject-matter:of the .action. therein instituted,
which.was one to cancel a deed executed by the: plalntlffs
‘therein ‘to- certain' property, including real estate sit-
nated in Pulaski County. It.is not an action for the
recovery of. real property or for an injury to real prop-
erty.. It is not a local action, but'is transitory and could
have been brought in any county where jurisdiction over
the'persons of .the defendants could have been obtained.’’

Petitioner. calls attention.to the case McLeod v.
Conmecticut & P. R. Company, 58 Vt. 727, 6 Atl. 648.
That:was.a suit for personal injury, and there was no
question involved except whether a suit.for personal in-
jury'was a transitory action. The court discussed local
and transitory action; it is .true, in a general way, but
the only' guestion for: the court to decide in that case was
‘whether an actlon f01 peI sonal injury was t1ans1t01y or
local '

" In the case- of Aﬂucmsas Mmeml Products Co V.
Cr eel 181 Ark. 722,27 S. W. (2d) 1003, the court, in
discussino suits for spemﬁc performance or to establish -
a trust 01 for a conv eyapce, although the contract, tlust
country, said that the court had jurisdiction. But the
éourt added: ‘‘But-this-jurisdiction is- strictly limited
to those cases in which the relief decreed can be obtained
through the party s personal obedience, and the decree
in such suit imposes a mere personal obligation enforce-
able by injunction, attachment, or like process against
thé person, and cannot operate ex proprio vigore on lands
in‘another jurisdiction to create, transfer, or vest title.’

This court has passed on similar questlons many
times, but we do'not deem'it necessary to discuss all
these authorities. ‘This is a suit for the purpose of can-
celling ‘a deed, restoring the property to the plaintiff,
and quieting the title in him, and also it is alleged that,
if the’ deed should not -be. cancelled it be held to be a
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mortgage and plaintiff be permitted to pay whatever
amount he had received from petitioner, and the deed
be cancelled. ~

Our conclusion is that the action is local, that the
chancery court of Garland County has JuI‘lSdlCtlon, and
the writ is therefore denied.




