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KESTERSON V. STATE. 

Crim. 3915
Opinion delivered March 4, 1935. 

1. CRIMINAL LAW—REOPENING CASE.—It was within the trial court's 
discretion to refuse to reopen the case for rebutting testimony 
after both sides closed. 

2. CRIMINAL LAW—CONDUCT OF TRIAL.—That the court settled the 
instructions in a conversation with counsel at a table a short dis-
tance from the jury box was not error in the absence of a show-
ing that the conversation was overheard by any of the jurors. 

3. HommIDE—suFFICIENcy OF EVIDENCE.—Evidence held to sustain a 
conviction of murder in the first degree. 

4. HOMICIDE—INSTRUCTION AS TO MANSLAUGHTER.—Where, in a mur-
der prosecution, there was some evidence that the homicide was 
committed under provocation sufficient to reduce the offense to 
manslaughter, refusal of a separate instruction on manslaughter 
was harmless where the jury were told not to convict of murder 
in either degree if the killing was done in the sudden heat of pas-
sion aroused by provocation apparently rendering passion irre-
sistible, and where the jury found accused guilty of murder in 
the first degree. 

Appeal from Lincoln Circuit Court ; T. C. Parham, 
Judge; affirmed. 

A. J. Johnson, Jay W. Dickey and Hendrix Rowell, 
for appellant. 

, Carl E. Bailey, Attorney G-eneral, and Glry E. Wil-
liams, Assistant, for appellee. 

BUTLER, J. Appeal from a conviction of murder in 
the first degree and punishment fixed at life imprison-
ment.
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Error is assigned because of the court's refusal to 
admit certain testimony, for settling the instructions in 
the presence of the jury, and for refusal to give instruc-
tions as to the crime of voluntary manslaughter at the 
request of the defendant. 

The homicide occurred at the home of George Kester-
son, Sr., where a dance was in progress, the deceased and 
a number of other young men being present. One of the 
number, Calvin Brown, was stabbed and killed. George 
Kesterson, •r., was not at home at that time, but met the 
truck in which the boys were leaving some distance from 
the residence of his father. In relating what occurred 
when he met the boys in the truck, he was asked if they 
told him that a boy bad been killed down at his house. 
Objection was interposed to this question, which was 
sustained by the court. The witness answered, however, 
"They didn't say it was at the house." The court ad-
monished the witness not to answer the question and 
again sustained the objection, but did not tell the jury to 
disregard the answer. Exceptions were saved to the 
action of the court. 

It is argued that this testimony tended to discredit 
the testimony of some of the young. men who were riding 
in the truck, to the effect that they had seen appellant 
stab Brown. We are unable to appreciate the force of 
this argument for there is 110 dispute as to the fact that 
Brown was actually stabbed on the porch of the Kester-
son home and died in the yard. 

During the progress of the trial the jury was kept 
under the custody of the sheriff. After both sides closed 
the case on Monday night, September 24, 1934, the court 
conferred with counsel and concluded that it was too late 
to finish the case that night .. The jury was accordingly 
left in the custody of the sheriff and instructed to report 
tbe next morning. When court convened on that morn-
ing, the defendant offered to call a deputy sheriff in re-
buttal to the testimony offered iby one Clyde Bradshaw, 
on behalf of the State. This witness had testified that 
about the time, or just after Brown was stabbed, the ap-
pellant (defendant) stated to witness : "I got him." The 
officer was questioned and stated -in effect that he had
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talked with the boys who accompanied Brown to the Kes-
terson home, who had testified for the State, shortly after 
the killing, and that they had told him tbat a boy had 
been killed at Kesterson's, that one of tbem, Victor 
Railey, in answer to the question as to who had killed 
Brown; said that "it lay between old man Kesterson, 
Lester Cogbill and Robert Kesterson" (appellant) ; that 
this statement was made in the presence of Clyde Brad-
shaw and that Bradshaw did not deny the statement. 

The court refused to permit the case to be reopened, 
stating that both sides had closed the case on Monday 
night, and that all the witnesses had been excused. The 
bill of exceptions contained no statement to this effect, 
but the statement of the court was not disputed and 
doubtless correctly stated the facts. 

In this state of the case, the question of whether or 
not the case should be reopened was within the discretion 
of the trial court, and its action will not be disturbed un-
less there is clearly an abuse of discretion. Moss v. Ad-
ams , 32 Ark. 562; 26 R. C. L., Trial, § 48. 

It will be observed tbat the desired testimony of the 
officer did not rebut the statement made by the witness 
Bradshaw to the effect that the appellant had said : "I 
got him" ; nor is there any material matter that would 
have been testified to by him not already in evidence. 
The trial court therefore did not err in refusing to re-
open the case. 

It appears that on Tuesday morning, September 25, 
1934, the court and the attorneys seated themselves at a 
table in the eourtroom to settle the instructions. This 
table was only a short distance away from the jury box 
in which some of the jurors were seated while the in-
structions were being discussed. One of the assignments 
of error in the motion for a new trial was this action of 
the court, and that it was over the objection of the de-
fendant. The bill of exceptions does not show that any 
objection was interposed to the action of the court in set-
tling the instructions at the table, or to a remark said to 
have been made by the court in the presence of the jury 
tO the effect that the case could not involve manslaughter, 
that he would refuse an instructiou on that degree of
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homicide, that "it was only a matter of -first or second 
degree murder under the proof," and , that the court did 
not at that time mention that the jury could acquit un-
der the testimony. 

As noted, there were no objections preserved in the 
record or exceptions saved. Furthermore, from the tes-
timony taken on the motion for a new trial, it developed 
that the conversation was in a low tone, and no one who 
testified relating to it stated that they heard the conver-
sation or understood its effect. Only one of the jurors 
was called who stated that he saw the court and counsel 
seated at the table passing papers back and forth between 
them; that he could see that . they were engaged in con-
versation, but could not hear it. We are of the opinion 
that no error was committed by the court in this regard. 

The Only question presented by the appellant which 
gives us pause is the refusal of the court to instruct on 
voluntary manslaughter at appellant's request. There 
was evidence to the effect that Calvin Brown was stand-
ing on the porch of the Kesterson home, making no .hos-
tile -demonstration, and that the appellant, without ap-
parent provocation, inflicted tbe stab wounds upon him 
with a knife, causing his death. This evidence was suffi-
cient to warrant the verdict of the jury. There was some 
evidence, which, if believed by the jury, would have war-
ranted a finding that the homicide was committed under 
a provocation sufficient to reduce the ciffense to man-
slaughter. It appears that Robert Kesterson, the appel-
lant, is a young married man and was -present with his 
wife at the home of -his father on .the night , a the homi-
cide. There is evidence that those who came in the truck, 
including Brown (the deceased), were more or less un-
der the influence . of whiskey and became disorderly and 
a disturbing element at the party; , that just before the 
homiCide appellant and his Wife were coming up the 
steps leading to the porch, when Brown took hold of the 
wife and pushed her with violence; that immediately ap-
pellant was seen struggling with some women wha were 
attempting to hold him; that he broke loose from them 
and stabbed Brown. There is some evidence that Brown 
and the *appellant engaged in a fight: It was the duty
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of the court, there being evidence of this character, to 
give a charge on voluntary manslaughter when requested 
to do so. Flynn v. State, 43 Ark. 289 ; King v. State, 117 
Ark. 82, 173 S. W. 852; Adkisson v. State, 142 Ark. 34; 
Collins v. State, 102 'Ark. 80, 143 S. W. 1075. The court 
had, however, already given the following instruction: 

" The distinction between murder in the first degree 
and murder in the second degree lies in the element of 
premeditation and deliberation. If the killing be wilful, 
unlawful, malicious, felonious and in pursuance of a pre-
conceived design to kill the deceased, formed in the mind 
of the slayer after deliberation, and not committed in 
self-defense or by reason of a provocation received at the 
time of the act, or immediately before it, which would 
reduce it to manslaughter, then it would be murder in the 
first degree ; but if the killing be wilful, malicious, un-
lawful and felonious, not in the heat of passion caused by 
a provocation given at the time and apparently sufficient 
to render the passion irresistible, but without premedi-
tatipn and deliberation, it would then be murder in the 
second degree." 

By this instruction the jury was told, in effect, that 
it was not proper for it to convict tbe defendant of mur-
der in either degree if the deceased was killed in self-
defense or on account of a sudden heat of passion caused 
by provocation given at the time to apparently render 
the passion irresistible. Upon this charge the jury re-
tUrned a verdict of guilty of murder in the first degree, 
and fixed the punishment at life imprisonment in the 
State penitentiary. The necessary effect of this verdict 
was to find that the homicide was not committed in a sud-
den heat of passion because of a provocation apparently 
sufficient to render the passion irresistible. That this 
was the finding of the jury is emphasized by the fact that 
its verdict found the defendant guilty of murder in the 
first degree when, under the instruction quoted, it might 
have returned a verdict for murder in the second degree. 
This indicates that the jury found no provocation, but 
also that no circumstance of mitigation existed by which 
the punishment should be abated to that prescribed for 

les$er degree, Thns it appears from the verdict, based



ARK.]	 523 

on the instruction given, that a state of facts was fOund 
to which the rejected prayer would have been inapplica-
ble, and that the same verdict would have been rendered, 
although the prayer had been granted. Therefore the 
error was not prejudicial. This conclusion is reached 
upon the authority of Farris v. State, 54 Ark. 4, 14 S. W. 
924; Nash v. State, 73 Ark. 399, 84 S. W. 497 Jones v. 
State, 102 Ark. 195, 143 S. W. 907. In all of these cases 
an instruction was requested on voluntary manslaughter, 
and refused by tbe court where there was evidence to 
warrant the submission of that issue to the jury. But 
the instructions given on murder in the first and second 
degrees contained language similar to that quoted, supra, 
which the court :held made it necessary for the jury . to 
pass upon the question whether the homicide was the 
result of a sudden heat of passion, and that the verdict 
for a higher degree of homicide necessarily implied the 
finding that no provocation existed to cause the sudden 
heat of passion which would reduce the crime from mur-
der to manslaughter ; and that, while the court should 
have given the instruction, no prejudice resulted to the 
defendant by reason of the refusal. 

As no prejudicial error appears, the judgmekt of the 
trial court is affirmed.


