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• STATE USE UNION COUNTY V. HARMAN. 
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Opinion delivered March 18, 1935. 
1. SHERIFFS AND CONSTABLES-FEES OF SHERIFF AND ' COLLECTOR.-A 

sheriff holding the office of collector should file separate state-
ments of his account of fees and disbursements of each office,•
and the sureties on the sheriff's bond are liable only for fees col-
lected by the sheriff, and the sureties on the collector's bond are 
liable only for fees collected by the collector.
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2: SHERIFFS AND CONSTABLES—FEES OF SHERIFF.—Fees for federal 
prisoners are received by virtue of the office of sheriff, and the 

•	sureties on the sheriff's, bonds are liable for any such .fees im-
properly retained. 

3. SHERIFFS AND CONSTABLES—FEES OF COLLECTOR.—Fees for collect-
ing motor vehicle taxes are received by virtue of the office of 
collector, and the 'sureties on the collector's . hond are liable for 
any such fees 'improperly 'retained. 	 • 

4. APPEAL . AND ERROB—QUESTIONS I PRESENTED FOR ' REVIEW.—An ap-
peal from a judgment dismissing a snit against the-sheriff and 
his sureties for fees received as sheriff . and as collector and.not 
reported, the legality and necessity for expenditures reported by 
the sheriff and conceded by the appellant to be correct were not 
presented for review. 

5. EQUrrY—SURCHARGING AND FALSIFYING SHERIFF'S ACCOUNT.— 
Where a sheriff made his annual report of fees collected by him 
as sheriff and collector to the circuit court, as provided by Craw-
ford & Moses' Dig., § 4640, the verdict of a jury on the question 
of the necessity of ex'penditures made by him . did not deprive the 
chancery court of jurisdiction to reopen, surcharge and fallsify 
his accounts f Or fraud or 'demonstrable . mistake. • • 

6.. JUDGMENT—RES JUDICATA.—The verdict..of a jury. approving the 
annual reports of a sheriff and ex-officio collector on the question 
of the necessity of expenditures disclosed therein, under Craw-
ford & Moses' Dig., § 4640, held not res judicata of the question 
of the propriety of the sheriff's' retention .of fees for caring for 
'federal prisonei-S and fnr collecting automobile licenses, such 
fees' not being included in the reports filed. 

7. SHEBIFFS AND COWSTABLES—LIABILITY ON, 'BONDS OF SHERIFF AND 
COLLECTOR.—In suits against a sheriff and sureties on his,separate 
bonds . as sheriff and ex-officio collector, in determining whether 
the sheriff received fees in the dual Capacity in excess of . the con-
stitutional limit, the entire fees of the sheriff should be distributed 
between the • *two offices in nronortion to the amount of fees col-
lected in each. 

8.. EQUITY—SURCHARGING SHERIFF'S ACCOUNT.—Where the sheriff 
failed to account for fees received as sheriff and and ex-officio col-
lector, though he acted in good faith believing that the county had 
no interest therein, this constituted legal fraud, on account of 
which equity had jurisdiction to, open and surcharge his account. 

Appeal . from Union Chancery Court, Second Divi-
sion ; George M. LeCroy, Chancellor ; reversed. 

- Alvin D. Stevens and Compere & Compere, for ap-
pellant: 

Walter L. BrOwn, Gaughan, Siff ord, Godwin & 
Gaughan, Mahony & ocum, Marsh . &.Marsh, Jeff Vavis, 
N. A. Cox and J. S..Brooks Jor appellees.
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BUTLER, J. Three, separate suits were instituted by - 
the appellant against John W.. Harman, sheriff . and ex-
officio collector of Union County, and against the sureties 
on his bond as sheriff and the sureties on his bond as col-
lector to recover the amount of fees he:had collected for 
taking care of federal prisoners and. automotive . vehicle 
license fees for the years 1930, 1931 and 1932. These 
cases were consolidated for trial by . order of the court 
and were -all tried under No. 5332. 

To the complaints as originally filed and as amended, 
the sureties on the . collectors bond demurred on the theT. 
ory that . the liability, if any, was incurred by John W. 
Harman as sheriff. The demurrer was sustained over 
the objection and exception of the appellant. 

The answer of John Harman and the Indemnity 
Insurance Company, the. ,surety on his sheriff's bond, 
denied the allegations of the complaints and . alleged as an 
affirmative defense that the reports . of the fees received 
as sheriff and-collector by John W.:Ilarman and his. dis—
bursements .as necessary expense in the conduct of- the-
duties of his, offices disclosed -that the..fees, after, the 
necessary expenses -had . been, deducted, .were,--for each. 
year, not .in excess of $5,000, and that such reports- had 
been , passed upon -and approved by . ,the verdict :of the 
jury pursuant .to the provisions of §§ 4637. and 4640 ot 
Crawford & Moses' Digest.	. .	. . .	. 

These cases as consolidated coming on for hearing, - 
evidence : was adduced which, conclusively, established the 
fact that the items sued on were not included in .the..re-
ports filed by the said Harman as sheriff and collector. 
It was, in ,eyidence. that Mr.. Harman regarded the fees 
received for taking care of the federal prisoners and the 
fees derived from the sale of automotive vehicle license§ 
as personal perquisites for which he was not required to 
account, that this opinion was shared by the- office of the 
State Comptroller, and for this reason these fees were 
not included in the reports .filed: - ,,. • , 

Testimony was. given by a . mumber of witnesses, in-. 
eluding Mr. Harman and his chief deputy, relating to 
items of expense claimed to have been necessarily incur-
red in taking care of the. federal prisoners and in-the
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collection of the license fees not included in the reports 
filed for the same reason that the fees collected were not 
reported. Without passing on the question of the neces-
sity of the expenses, the court sustained the plea of res 
judicata and dismissed the appellant's complaints; This 
appeal challenges the action of the court in sustaining 
the demurrer of the sureties on the collector 's bond and 
in sustaining the appellee's plea of res judicata. 

In the case of Crowell v. Barham,.57 Ark. 195, 21 S. 
W. 33, this court, following and approving the doctrine 
announced in Ex parte McCabe, 33 Ark. 396, and in Fal-
coner v. Shores, 37 Ark. 386, held that the offices of sheriff 
and collector, although uSually filled by one and the same 
•person, are as separate and distinct as though held by 
separate incumbents. The doctrine announced in these 
cases was reaffirmed and approved in the recent case of 
State ex rel. Poinsett Coil/lay v. Landers, 183 Ark. 1138, 
40 S. W. (2d) 432. Therefore, the fees collected and the 
expenditures incurred in the discharge of the office of 
sheriff have no relation to the office of collector, and vice 
versa. Accordingly, the one holding the office of sheriff 
and ex-officio collector should prepare and file separate 
statements of account of the fees and disbursements of 
each office, and, where any liability exists for failure to 
account and pay into the treasury excess fees colleeted as 
sheriff, the sureties on the collector's bond are not liable ; 
and, in cases where the fees are . collected by the sheriff as 
ex-officio collector of revenues, the sureties on his bond 
as collector are liable and not the - sureties on his bond aS 

• sheriff. The fees for the federal prisoners were received 
by Harman'by virtue of his office as sheriff, and for that 
reason the .appellee Indemnity Insurance Company is 
liable for any of such fees which were improperly re-
tained. White v. Williams, 187 Ark. 113, 59 S. W. (2d) 23. 
Harman derived his right to collect fees for motor vehicle 
licenses by the provisions of act No. 65 of the acts of 
1929. From an examination of the provisions of that act 
we have reached the conclusion that where the offices of 
sheriff and collector are exercised by one and the same 
person, the duty of collecting motor vehicle license taxes 
iS performed in the capacity of ex-officio collector. This
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is the express provision contained in the first sentence of 
§ 33 of the act, as we interpret it, and this is strengthened 
by the sentence following by which the duty of collecting 
the taxes is imposed upon the sheriff in counties where the 
sheriff and collector are different persons. SectiOn 33, 
supra, in so far as it is applicable, reads as follows : "The 
duties required by this act of sheriffs, in tbe collections, 
adcounting for and paying over motor vehicle licenses 
taxes, are duties to be performed by them in their capaci-
ties of eX-officio :collectors of all taxes in their respective 
counties, and their respective official bonds as such col-. 
lector's shall beliable for the faithful perforMance of such 
duties, and for truly aceounting for and paying over all 
such licenses taxes. Except in those counties where the 
sheriff and collectors are different persons in which event 
the sheriff shall perforre the duties with reference to the 
collection of automobile licenses fees and bis bondsmen 
as sheriff shall be liable for the faithful performance of 
his duties, "." 

Since the collection of motor vehicle license taxeS is 
performed by John W..Harman as 6X-officio collector, it 
follows that the sureties on his bond as such are respon-
sible for any amount which may be due the county for the 
fees collected .from this source. The trial court, there-
fore, erred in sustaining the demurrer to the complaints: 

The reports of the sheriff and exofficio collector Of 
Union 'County showing the athount, of fees received and 
the expenses.incurred in. the administration of the office 
of sheriff and of ihe office of collector were filed, as we 
have seen, • with the fees'. and disbursements of the two 
offices intermingled. Section. 4637 of Crawford & Moses' 
Digest requires that county officers shall report to the 
judge of the circuit court the total amount of mOney, or 
particular description, 'or • other evidence -.of value re-
ceived, by the office chirihg the year preceding; whether it 
be frOm -salary, fees or other emoluments, or perquisites 
of such office.	 • 

By § 4639, Id., where the total of the receipts of the 
office exceeds the sum of $5,000, the office is required to 
report to the judge . of the circuit court the amount ex-
pended by . him in the conduct of the business of . his office
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for such year and vouchers therefor shall be produced 
and examined by such judge, and, if the expenditures be 
approved, the same shall be deducted from . the gross re-
ceipts, and, if the balance exceeds the sum of $5,000, the 
excess shall be at once paid into the treasury of the 
county.	.	 • 

Section 4640, Id., is to the effect that where any ex-
penditure reported is not approved, the amount thereof 
shall not he credited to the officer reporting, but in cases 
where items of expenditures may be disapproved by the 
judge of the circuit court, on demand of the officer report, 
ing, a jury may be ithpaneled and the question of the 
necessity of the expenditura shall be submitted to it after. 
the evidence is. heard, and the decision of a majority of 
such jury upon each item of expenditure shall be 
deemed the verdict of the jury and , shall be final in thc 
matter. . . 

i The items of expenditure contained n the reports 
submitted by Harman for the years 1930, 1931 and 1932 
were not approved by the judge of the first division, or 
the judge of the second division of the Union Circuit 
Court. At the demand of Mr. Harman a jury was im-
paneled before tbe judges sitting together, which, after 
hearing the evidence as to each report, returned separate 
verdicts for each of the years reported finding in favor of 
and approving, the reports. Thereupon, the same were 
approved by the circuit judges. 

It is the submission of the question of 'expenditures 
to the jury and its verdict which distinguish the Case at 
bar from the cases of Yates v. State, 186 Ark. 749, 54 S. 
W. (2d) 981, and Magee v..State, 186 Ark. 1013, 54 S. W. 
(2d) 984, and, as appellee contends, makes the doctrine 
announced in those.cases inapplicable to the facts in this 
case. The legality of, and necessity for, the items of ex-
penditure shown in these reports is not properly before 
us.. "Appellant has not questioned the necessity, nor the 
legality, of the expenditures which are shown in the re- - 
ports , which were made to the circuit judge and submit-
ted to the jury and has accordingly proceeded upon the 
theory that the expenditures shown in the three original 
reports were necessary and legal." This is tantamount to 
a concession that, by the verdict of the jury and the order
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of the circuit judges based thereon, the appellant is pre-
cluded from further litigating these questions. This con-. 
cession binds the county, but, because of the iratiortance -of 
the 'question, we deem it expedient to notice the conten-
tion of appellee as to the effect of the verdict of the jury 
under. § 4640, supra, and what appears to .be implicit in 
the position assumed ; that is, that the verdict of the 
jury under" that section has the same binding force—
even more so—than the verdict of the jury in cases aris-
ing at common law. • 

It appears to be thought that the language of the 
statute, "and the decision of a majority of such jury 
upon each item. of expenditure . shall .be deemed the ver-
dict of the jury thereupow and shall be final in 'the mat-
ter," precludes the further investigation of these reports 
in any court or for any cause. In Yates v: State, supra, 
this court held that the approval of an account or report 
by a circuit judge is a . ministerial, rather than. a judicial, 
act, a.nd his determination of such matter is not res judi-
cata, nor is a proceeding* in equity to surcharge and fal-
sify reports for fraud or mistake an attempt-to review the 
decision of a court of equal and co-ordinate jurisdiction. 
If the order of a. circuit judge is not a judicial, but a min-
isterial, act subject to revie*, then the 'conclusion , of a 
jury on disputed or doubtful questions of fact relating to 
suCh report has no greater weight than the action of the 
judge; for it,. too, .acts not in a judicial; but in. a minis-
terial, capacity, and the language of the statute prescrib-
ing that the verdict of the jury "shall be final in the mat-
ter" relates to, and affects only, the action of the circuit 
judge, and does not—indeed, cannot —deprive cOurts of 
equity of their ancient jurisdiction to reopen, surcharge 
and falsify accounts for fraud or demonstrable . Mistake. 

The 'question for our deCision, however, is 'Giving to 
the proceeding relating to the approval of the accounts 
the effect contended for, is the liability of the appellee's 
as to the federal jail fee§ and motor vehicle license fees 
settled by that proceeding? It is admitted that these fees 
and the items of expense relating . thereto were hot in-
cluded in the reports or considered by the jury, 'but the 
contentiOn is that the rule res- judicata applies because
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these were within the issue and might have been litigated 
in that proceeding. The case of Robertson v. Evans, 
180 Ark. 420, 21 S. W. (2d) 610, and the general rule an-
nounced in 15 R. C. L. 953, are cited in support of this 
contention. The answer to this is that the matters now 
involved were not within the issue in the proceeding re-
lied on. The issue there was the necessity of the expen-
ditures contained in the reports which had been 'disal-
lowed by the circuit judge. Counsel for appellant aptly 
point out that it is only in cases where items of expendi-
ture have been disallowed by a circuit judge that the light 
to a jury arises. This position is warranted by the lan-
guage of the statute, and_it necessarily follows that where 
items of expenditure relating to matters not contained in 
the report upon which the judge had no opportunity to 
pass, such items were not, and could not have been, within 
the issues the jury was called to pass upon. 

In Fawcett v. Rhyne, 187 Ark. 940, 952, 63 S. W. (2d) 
349, we quoted with approval the following: "If a par-, 
ticular point was.. not in issue in the suit, either in the 
technical sense of an issue framed by the pleadings or in 
the sense of being the decisive question in the case and the 
one actually litigated and determining the result, it is 
not conclusively established by the judgment therein for 
the purposes of a subsequent suit upon a different cause 
of action, although it may be expressly or tacitly in-
volved in the judgment." Black on Judgments, vol. 2, 
§ 617, p. 940. 

In the instant case there was no action by the circuit 
judge, or judges, approving any of the items of expendi-
ture relating to the fees in controversy, and, before the 
plea res judicata could be entertained, there must appear 
to have been a final action upon hearing and understand-
ing all of the points in issue and determining the rights 
of all parties to the proceeding. It is our *conclusion that 
the , trial court should have overruled the plea of res 
judicata and determined, in conformity with the rules 
announced in Yates v. State and McGehee v. State, supra, 
first, the legality, and, second, the necessity for the items 
of expenditure claimed, taking into consideration the 
expenditures appearing in the reports filed, .and, from a
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consideration of these reports, the admitted fees received 
not included therein and the expenditures here claimed, 
if it should appear that the sheriff and collector has re-
tained more than $5,000 net, the county should have judg-
ment for whatever that sum may be. 

In the case of State v. Landers, supra, it was held 
that, where the offices of sheriff and collector are held 
by the Same individual, he is entitled only to $5,000 a 
year as his entire compensation. In the case at bar the 
$5,000 salary is charged against the fees collected by liar-
Man as ex-officio collector of revenue. Certainly he would 
be entitled to this sum, although the fees of the sheriff's 
office did not aggregate this amount, and he might justly 
take a sufficient amount from the fees collected by him 
as collector of revenues for that purpose. The sheriff's 
salary should be distributed between the two offices in 
proportion to the amount of fees collected in each, and 
we hold tbis to be the just rule. 

In determining the question of the liability of the 
sureties on the sheriff's bond and of the sureties on the 
collector 's bond, the court will apportion in conformity 
to the rule announced the salary of the sheriff and ex-
officio collector, and, if the sheriff and collector be ad-
judged due tbe county any excess of fees ou the items 
involved in this proceeding retained by him over the con-
stitutional limit or his salary, the sum due from fees col-
lected as sheriff and the sum due as fees collected as ex-
officio . collector shall be ascertained and judgment . ren-
dered against his several sureties accordingly. 

Doubtless Mr. Harman honestly believed that it was 
no concern of the county what amount of fees he collected 
on account of federal prisoners and motor vehicle 
licenses, but he was mistaken, and the failure to account, 
however honest it might have been, nevertheless -Consti-
tuted a legal fraud on account. of which the jurisdiction 
of a court of equity attached. McCoy v. State, etc., ante 
p. 297. 

The judgment of the trial court -is reversed, and the 
cause remanded for further proceedings. in conforMity 
with' principles of equity and not inconsistent with this 
opinion.


