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MCAFEE V. NOONER. 

4-3797

Opinion delivered March 25, 1935. 

1. AUTOMOBILES—NEGLIGENCE=FRIGHTENING TEAM.—In an action by 
the driv. er of a wagon injured when his team of mules, fright-
ened by the noise of an approaching tractor, pulled the wagon 
into a ditch, negligence of defendants' employee in failing to 
stop, the tractor when he saw that plaintiff's team was frightened 
held for the jury. 

2. AUTOMOBILES—CONTRIBUTORY NEGLIGENCE. One who drove his 
wagon upon the highway on his way home at a time when a 
tractor was approaching, though he knew that the noise might 
frighten his mules, held not guilty of contributory negligence as 
a matter of law. 

Appeal from Garland Circuit Court ; Jay M. Row-
lam:d , Special Judge ; affirmed. 

Bnzbee, Harrison, Buzbee & Wright, for appellants. 
Robert L. Rogers, II, and Murphy & :Wood, for ap-

pellees. 
MCHANEY, J. Appellants are road construction con-

tractors, and in February, 1934, were engaged in con-
structing a portion of State Highway No. 7 in Perry and 
Garland counties under a contract from the State High-
way Department. Appellees brought this action to re-
cover damages from apPellants for injuries they received 
when a wagon in which they were ridinc, over tbe newly 
constructed:portion of said highway, aawhile appellants 
were still engaged in working thereon, was overturned 
by reason of the fact that the mules hitched to the wagon 
became frightened at a caterpillar tractor which was 
approaching .appellees from the rear . And pulled the
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wagon over on the shoulder of the road, causing it to turn 
over and throw appellees therefrom. Appellees • are 
husband and wife, an elderly couple. They brought sep-
arate actions for damages sustained by them, which were 
consolidated for trial, and resulted in verdicts and judg-
ments in their favor for $2,000 and $1,000, respectively. 

Only two questions are, presented by this appeal,— 
that appellants were guilty of no negligence and that aP-
pellees themselves were guilty of contributory negligence 
as a matter of law, and therefore that their request for 
a directed verdict should have been" given on either or 
both grounds. Appellants correctly state the facts con-
cerning the location of the accident as follows : 

"Appellants had a contract to grade and gravel the 
road on which the accident haPpened. In the vicinity of 
the accident there was curve in the old .road and appel-
lants Were engaged in straightening out the road at the 
point of this curve. The new road was being cut through 
a small bill with a steam shovel and the dirt fiom the 
cut was being carried -by caterpillar tractors, drawing 
wagons, down the old road, which was itself" being built 
up. The old road, after its curve was completed, came 
up into tbe new dump, which Was itself upon the old 
roadbed. There was a little detour right at the end -of 
the curve, placed there to bring the old road into the 
new dump at an angle so that vehicles could teavel it. 
The -old road and the new road where the shovel was lo-
cated were not far apart. Appellees in their wagon trav-
eled over the old road around the old curve, over the 
short detour, and came up onto the new dump, and it was 
on the new dump that the accident happened. The cater-
pillar tractors at that time were hauling dirt from the 
shovel, which was back of the new road in the direction-
from which appellees had approached, to a point beyond 
where the detour came up onto the new dump and were 
there dumping the dirt." 

The testimony shows that Mr. Nooner drove his 
team around the curve in the old road and came upon the 
new road at a point about a hundred yards south of the 
shovel. As they drove upon the new road, they noticed 
a caterpillar tractor pulling a 'dump wagon loaded with
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dirt coming from the shovel. He. thoughf the dirt would 
be dumped between the shovel and where he entered upon 
the new road or new construction, else he would have 
stopped his team before getting on the dump. In other 
words, if he had known the driver of the tractor was go-
ing to try to pass him while he was onAhe dump, he would 
have stopped and let it by. The dump •was only a short 
space, only about a hundred and ninety yards. Acting 
upon this assumption, and as he had a right to do, he 
drove his team upon the new construction, but the driver 
of the tractor -came on, making a great deal of noise and 
attempting to pass the wagon and team with the mules 
noticeably frightened and shying away to the edge of the 
dump. The mnles continued to sidle over to the edge 
of the dump where the wagon turned over into the ditch, 
injuring both Mr. Nooner and his wife. Mr. Nooner said : 

"I got on the dump and to about the middle of the 
road. After I gof upon the dump he come right on down. 
It seemed like he turned tha.t thing plumb Mose making 
alr the noise he could, and this mule got to cutting Up 
I couldn't hold him ; and they pulled over into the' . ditch 
and hit that soft dirt-and turned my wagon over. He was 
back behind me when they first began shying. I couldn't 
look back at him then. When the wagon turned over, the 
racket sounded like it was right at the wagon. When they 
got me out of there, the. tractor was about midWay the 
wagon." 

We think this was sufficient evidence to take the 
question of negligence to the jury. The action of the 
team of mules was plainly observable to the driver of 
the tractor. He either did see, or could, by the exercise 
of ordinary care, have seen that the team was frightened 
and that the elderly couple was in danger. Ordinary 
care and prudence would have .required him to stop his 
machine until they had pulled- off the dump which was 
only some hundred and fifty yards away from the point 
of tbe accident. 

Ilut appellants say . thaf, if the court should - hold that 
the evidence was sufficient to take the case to •the jury on 
the question of appellants' negligence,.still appellees were 
shown to be guilty of contributory .megligence as a mat-
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ter of law. This contention is based on the fact that they 
drove their team of mules upon the highway in front of 
a tractor coming toward them and not over forty or fifty 
yards away at the time they started upon the dump ; 
that they knew tractors and knew the noise they made 
and knew that the mules were liable to become frightened. 
The proof shows that there were two tractors working 
on the dump hauling dirt . from the shovel and dumping it 
in the fill, and that this was the only way appellees had 
to get to their home. They either had to . sit in their 
wagon without driving upon the dump and wait for the 
tractors to quit working, which might be all day, or else 
drive upon the dump and assume that the operator of the 
tractor would treat them with fair consideration in the 
use-thereof. This Aump was a part of the highway, and 
the only road open to them.. The court submitted the 
question of contributory negligence of both appellees to 
the jury under instructions given at the request of ap-
pellants. We do not think they were guilty of any con-
tributory negligence in driving upon the bighway ; cer-
tainly not as a matter of law. 

We find no error, and the, judgment is affirmed.


