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MITCHELL V. UNDERWOOD. 

4-3752 

Opinion delivered March 4, 1935. 
1. APPEAL AND ERROR—CONSENT DECREE.—An appeal will not lie 

from a decree which recites that it Was entered by agreement of 
all the parties through their attorneys of record. 

2. MORTGAGES—RELIEF AGAINST DEFECTS IN TITLE.—A • decree which 
required the mortgagee to refund to the purchaser at foreclosure 
sale the price , he paid for lands on which the mortgagee had pre-
Viously execruted a release, but which were included in forechisure 
proceedings-by mistake held proper. 

Appeal from Van Buren Chancery Court; Sam Wil-
Nams, Chancellor ; affirmed. 

E. A. Williams, for appellant. 
Opie Rogers, for appellee. 
JOHNSON, C. J. On December 30, 1924, C. E. Collier 

and wife executed and delivered a mortgage to E. E. 
Mitchell conveying in trust 280 acres of land situated in
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Van Buren County, Arkansas, to secure an indebtedness 
of $500. Subsequently the mortgagors sold and conveyed 
160 acres of this mortgaged tract of land to one P. L. 
Cotton who paid therefor the sum of $160. This sum of 
money was paid to the mortgagee, Mitchell, and in con-
sideration thereof he executed to Cotton a release deed 
for the land purchased, but this release deed was never 
placed of record: 'Subsequent. to this last-mentioned 
tranSaction, the mortgagor sold and conveyed tbe bal-
ance and residue of the mortgage lands to C. L. Jordan, 
who assumed and agreed to pay the balance of the mort-
gage debt to Mitchell. Jordan refused to pay, however, 
until foreclosure was effected by Mitchell, tbe mortgagee, 
and, looking to this end Mitchell instituted foreclosure 
proceedings. In this foreclosure suit Mitchell had con-
demned and ordered sold the whole 280-aere tract of 
land having innocently overlooked his 'release to Cotton 
of the 160-acre tract. In pursuance of the decretal or-
der in the foreclosure sale, the cOmmissioner offered for 
sale and sold on November 29,1930, the whole 280-acre 
tract of land, and une•J: D. Underwood became the pur-
chaser thereof for a sum aggregating Mitchell's mort-
gage debt, interest and cost of the foreclosure proceed-
ings. UnderwoOd declined to surrender his purchase, and 
this resulted in exceptions to tbe report of sale filed by 
Mitchell, which • upon hearing Were denied by the chan-
cellor, and the - sale was in all things • approved. 

Subsequently to this transaction Cotton filed this 
suit in -equity to quiet and confirm his title . to the 160 
acres purchased from Collier and Mitchell, •and Under-
wood was made - a - party defendant thereto. Tbe mattcr 
was submitte-d to - the chancellor upon the Pleadings . and 
an Agreed statement of facts, from which it was deter-
mined that 'Cotton's title to the 1-60-acre tract purchased 
from Collier and Mitchell should be quieted -and con-
firmed, and that Mitchell shoUld refund' to Underwood 
the sum of $182.40 same 'being the proportionate part. of 
his bid to which title to lands purchased had failed. From 
the decree thus entered Mitchell prosecutes this appeal. 
The decree is correct, and must be affirmed. For the 
decree recites :
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"That it is agreed by and between the parties hereto 
by their attorneys of record that title in and to the fol-
lowing lands be quieted and confirmed arid vested in 
P. L. Cotton, to-wit : 

"The east half of the NW1/4 ; and the west half of 
the NE I/4 of section 11, township 10 north, range 17 west, 
Van Buren COunty, ArkanSas, and that the commissioners 
deed executed by A. A. Cottrell, as commissioner in chan-
cery be cancelled and set aside which deed was made by 
said commissioner to J. D. Underwood. 

" That the defendant J. D. Underwood is entitled to 
recover from the defendant and cross-complainant, E. E. 
Mitchell, the sum of 082.40 and all cost of this action. 
It being found by the court • that this amount -was paid 
to E. E. Mitchell as purchase price of the lands herein 
involved and above described at the commissioner's sale, 
and that said E. E. Mitchell should repay same to J. D. 
Underwood." 

The recital of fact just quoted from the decree shows 
that it was made and entered by agreement of the parties, 
and under such circumstances no appeal lies. 

MoreoVer, the decree • is correct when measured by 
the facts and circumstances heretofore recited. Mitchell 
instituted the foreclosure proceedings which resulted in 
the sale to Underwood. UnderWood purchased 280 acres 
at the invitation of Mitchell, the mortgagee. When. 
Underwood's title failed to 160 acres which had been 
previously sold by Mitchell to a third party, the chancel-
lor was eminently correct in requiring Mitchell to reim-
burse Underwood for the lands lost. It would certainly 
be inequitable and unjust to require Underwood to pay 
something which he 'did not get or to permit Mitchell to 
receive pay for lands which he did not own. Citation of 
authority - is not necessary to support such fundamental 
rule of justice: 

No error appearing, the decree is affirmed. •


