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Opinion delivered February 23, 1935.

1. LIMITATION OF ACTIONS—LIEN ON REAL PROPERTY.—The payee of
a note is barred from enforcing a lien against a surety’s estate
where he did not assert his claim until more than seven years
after the surety’s death.

2.  SUBROGATION—PAYMENT ON MORTGAGE.—One in possessmn of land
of a surety’s estate under a void administrator’s sale who exe-
cuted a mortgage thereon and subsequently made a payment on
the mortgage held not entitled to be subrogated to the mortgagee’s
lien for the amount of such payment, since the mortgage was not
a lien on the property. .

3. SUBROGATION—INNOCENT PURCHASER —One who purchases land
from an administrator pending litigation between the heirs and
administrator in which the’ administrator’s sale was held void,
held not an innocent purchaser, and not entitléd to be subrogated
to a lien of a mortgage for payment made thereon by such
purchaser.

Appeal from Clay Chancery Court, Western Dis-
triet; J. F. Gautney, Chancéllor; reversed.

E. L. Hollaswway, for dppellan‘rs _ o

C. 0. Raley, D. ]Iopson and F. (7. Taylor, for
appellee. -

Jorxson, C. J. On January 15, -1925, S. F. Gray-
son, as principal,” executed a note in favor of C. Bausch-
licher for the sum of $225 less $20 paid immediately sub-
sequent to the execution of the note, and drawing inter-
est from date until paid at the rate of 10 per cent. per
annum, due one yvear after date. J. T. Grayson signed
this note as surety. On June ]9 1925, J. T. Grayson
died intestate and left appellants here as the sole sur-
viving heirs at law. By agreement hetween the heirs
and Bauschlicher, who was the sole creditor of the J. T.
Grayson estate, the heirs took possession and remained
in such possession until 1929 when C. O. Raley was ap-
pointed administrator of smd esfa‘re by the probate court
of Clay County.

Bauschlicher filed hlS claim upon said note against
said estate, and it was duly allowed. Under subsequent
orders of the Clay County Probate Court, the lands be-
longing to the Grayson estate were sold by the admin-
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istrator on August 17, 1929, and Bauschlicher became
the purchaser thercof. Subsequent to the administra-
tor’s sale, the heirs.of the T. J. Grayson estate instituted
proceedings, the object of which was to. revoke and
rullify the appointment of C. O. Raley, as administrator
of said estate, and to avoid and nullify all Raley’s acts as
such administrator. o ‘

On-.trial of -this cause the heirs were granted the
relief sought, and Raley prosecuted an appeal to this
court wherein the judgment was affirmed. See Raley
v. Grayson, 186 Ark. 1046, 57 S. W. (2d) 828.

Prior to the institution of the proceedings last dis-
cussed, Bauschlicher sold and conveyed the lands pur-
chased by him from the administrator to one B. F. Willis,
who went into possession-in February, 1930, and remain-
ed in such possession until this suit was instituted by
the heirs-on March 15, 1933. Willis asserted by answer
and cross-complaint that he had purchased the lands in
good faith and had made permanent and valuable im-
provements thereon, and had paid to the Federal Land
Bank of St..Louis the sum of $420 in retirement of cer-
tain yearly payments upon a first mortgage lien against
said lands. He prayed that he be subrogated to the
rights of the Land Bank for these payments. Bausch-
licher intervened in' said c¢ause, and by pleadings filed
on November 21, 1933, asserted his debt against said
estate, and also that he had paid to the Federal Land
Bank $70 in retirement of ‘one installment upon the first
mortgage lien. The cause of action was transferred to
the chancery -court wherein after trial the chancellor
determined that Bauschlicher was entitled to a Jjudgment
wn rem and lien against the lands belonging to the estate
of T. J. Grayson for the total amount of said note and
acerued interest; and also that he should be subrogated
to the lien of the Federal Land Bank for the sum of $70
paid on the mortgage debt. Willis was found not to be
-a purchaser in good faith, and was therefore denied
relief. From the decree thus entered, the heirs appeal-
ed from the findings in favor of Bauschlicher, and Willis
prosecutes a cross-appeal. The chancellor erred in de-
creeing a lien against the estate of T. J. Grayson and
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in favor of Bauschlicher for the amount of the note
held by him. This note by its terms was due and pay-
able January 15, 1926, and Bauschlicher delayed filing
this proceeding until November 21, 1933, or more than
seven years after the maturity of Sald note It is true
we have no express statute upon the subJect matter of
this claim, but it has long been the established law in this
State that seven years’ delay bars a claimant to owner-
ship of lands unless some statutory disability exists. If
an owner would be harred by seven years’ delay, we can
perceive of no good reason why a lien claimant should
not likewise be barred. In an analogous case we express-
ly so decided, and it is not deemed necessary to here re-
state the reasons upon which the rule rests. Roth v. Hol-
land, 56 Ark. 601, 20 S. W. 521. '

Neither can we agree that Bauschlicher is entitled
to be subrogated to the lien of the Federal Land Bank
for the amount of the payment made by him. This pay-
- ment was made by Bauschlicher while he was in posses-
sion as owner under the void administrator’s sale and
with no intention of keeping alive said payment as a
debt; therefore, he was a volunteer in making it and is
not entitled to subrogation. Nichol v. Dunn, 25 Ark. 129;
Chaffe v. Oliver, 39 Ark. 531; Cohn v. Hoffman, 50 Ark.
108, 6 S. W. 511; Kissire v. Plunkett-Jarrell Grocery Co.,
103 Ark. 473, 145 S. W. 567.

What we have just said also disposes of the conten-
tions on cross-appeal. Willis purchased this property
while the litigation was pending between the heirs and
C. O. Raley; therefore he was not a purchaser in good
faith. Since he was not a purchaser in good faith, it
necessarily follows that his payments to the Federal
Land Bank were voluntary on his part, and he is not
entitled to recover therefor.

For the error indicated on direct appeal the cause
is reversed’ and remanded, with directions to enter a
decree in conformity to this oplmon The cross-appeal
is affirmed.




