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Crry Nartionan BaNk v, GOEBEL.
4-3681
Opinion delivered February 4, 1935.

1. BANKS—INVESTMENT FOR OTHERS.—A bank, acting as agent for a
depositor, in taking a note secured by a mortgage on the maker’s
realty, held not liable for a deficiency in proceeds of a foreclosure
sale where the value of the property was sufficient to secure

" the note when originally made, and its present assessed value is
nearly equal to that of the debt and its actual value largely in
excess -thereof. ‘ '

2. PRINCIPAL AND AGENT—CARBE IN MAKING INVESTMENT.—An agent
intrusted with the duty of investing money for his principal is
required to exercise only due care and good faith. ' .

3. BANKS AND BANKING—CARE IN MAKING INVESTMENTS.—A banker,
acting as agent of a depositor in making an investment is bound
to exercise ordinary care and diligence, and is responsible for

. loss resulting from failure to use such diligence.

4. BANKS AND BANKING—LIABILITY AS TO INVESTMENTS.—A bank,
acting with due care in investing a depositor’s money in a mort-
gage note, assigned to the depositor by the bank, without re-
course, keld not an insurer against loss on foreclosure sale of the
mortgaged property. >

Appeal from Sebastian Chancery Court, F't. Smith
District; C. M. Wofford, Chancellor ; reversed.” '

James B. McDonough, for appellant.

Jas. Seaborn Holt, for appellee. .

McHangy, J.* Appellee brought this action against
J. W. Young, Mary L. Young and the City National Bank
to foreclose a mortgage executed by the Youngs dated,
November 1, 1930, to secure four $1,000 notes of the
same date, due and payable three vears after date with
interest from date ‘at 6 per cent., payablé semi-annually
and payable to the.City National Bank, agent. These
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notes were assigned by appellant without recourse, one
to appellee and three to other purchasers, all of whom
were made parties defendant to this action. The mort-
gage covered three separate pieces of property in the
city of Fort Smith. In addition to alleging the execution
of the notes and mortgage by the Youngs, -that they were
past due, and that default had been made in both princi-
pal and interest, the complaint alleged as a ground for
making appellant a party that on or about November 4,
1930, it negligently, carelessly and fraudulently, and
without the knowledge or .consent of the appellee, took
$1,000 of the money which she had on deposit with it
and invested same in one of appellant’s own notes, being
the note sued on executed by the Youngs. She further al-
leged that she did not know until about thirty- days be-
fore the bringing of her suit that said note had been pur-
chased for hel and tliat same was not tuirmed over and
delivered to hel until about said time. In addition to the
prayer for the foreclosure of the mortgage, she prayed
that, in event the proceéds from the sale of the property
should be insufficient to satisfy the amount due her on
said note, she have judgment against appellant for
any deficiency. Issue was joined on this complaint as to
it by appellant, the makers of the notes not having ap-
peared or made answer to the complaint. Trial resulted
in a decree of foreclosure as against the Youngs for the
amount of the notes and accrued interest. The court fur-
ther decreed, however, that, should the proceeds from the
sale of the property covered by the mortgage fail to
amount to a sum sufficient to pay the judgment, includ-
ing interest and, costs, ‘‘the City National Bank bhe
and is held bound and liable to her for any such deficiency
judgment or any loss that she may sustain thereby.”’
Appellant has appealed from that part of said decree
holding it liable for any deficiency bet\\ een the sale pru,e
and the judgment.

We think the court erred in so holdm(r The facts
are that the note held by appellee dated November 1,
1930, is a renewal note. The original loan to the Youngs
was made in 1926 and was a loan for $3,000, secured by a
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mortgage covering two pieces of property. One of these
notes was pmchascd by appcllu, in 1927, This loan was
renewed in 1928 for-a period of two years, and. appel-
lee continued to be the owner of one of these notes for
$1, 000. 1t was renewed again November 1, 1930, at which
tune the Ioan was iner edbed to $4, 000 a,nd an addltlonal
piece of pr operty was included in the mortg(we Appel—
lant collected the interest on ‘rhe note held by appellee
semi-agnnually from the time she pulchased the original
note until default was made in the payment of mteleqt
in 1902 and credited same to her account regularly and
sent he1 notice thereof promptly thereafter. The un-
disputed evidence shows that .appellant had :been making
investments for appellee from October 1, 197:) down to
and meludmg the note in controversy, with appellee s
knowledge and consent. Appellant intr oduced a copy of
a letter whlch it wrote appellee dated October 31, 1927,
reading as follows: ‘“We have this day credited your sav-
ings account with $30 in payment of interest on the J. W.
Young note -for $1,000 for:six: months-and herewith en-
close duplicate deposit ticket.for same.”’

It is undisputed that the note in controversy is a re-
newal of a-former-note owned by appellee, and that the
bank_ did not take.a $1,000 of her.money to purchase the
note in controver sy dated Nov ember, 1, 1930 and there is
no proof in this record that appellant acted “neghg ently,
carelessly and fraudulently’’ in either making the origi-
nal loan, for her account; or in renewing same. The pre-
ponderance of the evidence .shows,that at the time. the
loan was originally made the value of the property cov-
ered by the mortgage was amply. sufficient. to secure same,
and that Mr. Young, the maker of the note was entirely
solvent. Tt is true that the value of the property covered
by the mortgage has.now depreciated, but its present
assessed value is nearly equal to that of the .debt, and
the plepondelance of the .evidence shows that its actual

value is largely in excess. of the debt. All. that the law
requires of an agent 1nt1usted with the duty of inv es‘[mo
money for his pnnclpal 18 the exercise of due care and
~good faith. The rule is (ouecth stated in Watson v.
Faqnm 208- Ill. 136, (O \T k. 93 as follo“s
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““Where a banker acts as agent or trustee for his
depositor, without compensation, investing his money
and collecting the same, he is bound to exercise ordinary
care and diligence in the performance of the duties which
he assumes, and a failure to observe such ordinary care
and diligence will make him responsible for any loss
resulting from such failure.”’

Here there is no proof of any negligence, careless:
ness or fraudulent conduct, but, on the contrary, the proof
shows that appellant acted with due care. The note was
assigned to appellee by appellant without recourse, and
it is not an insurer against loss.

The judgment will be reversed, and the cause re-
manded with directions to dismiss the complaint against
appellant, and for further proceedings not inconsistent
with this opinion. ‘




