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1. MUNICIPAL CORPORATIONS—LIABILITY OF CITY.—Where the park
board of a city with the city’s knowledge and consent purchased
flood lights for use’in public parks, having no authority to make
such purchase and no means to pay for them, the city is liable
therefor by reason of having accepted and retained the lights.

9. MUNICIPAL CORPORATIONS—LIABILITY OF BOARD ACTING FOR CITY.—
Judgment against a park board for floodlights for parks pur-
chased by the board on behalf of the city and accepted and re-
tained by it held properly denied where the seller at the time
knew that the park board in ordering the lights was acting us
trustee for the city and had no money of its own.

. Appeal from Sebastian Circuit Court, Fort Smith
District; J. Sam Wood, Judge; affirmed.

Fadjo Cravens, for appellant.

Roy Gean, for appellee.

MEeHArFY, J. Prior to 1928 the city of Fort Smith
had issued bonds for the purpose of raising funds to ac-
quire and equip parks and playgrounds for said city.
After the bonds were authorized and sold, the city of
Fort Smith passed an ordinance creating a board of park
commissioners, to be known as the Park Board, to con-
trol and supervise the use and operation of the public
parks in the city of Fort Smith, prescribing the powers
and duties of said board and providing for the appoint-
ment of members thereof.
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On April 10, 1931, the Park Board ordered from ap-
pellee, by written order, certain floodlights for illumi-
nating Andrew’s Field, one of the parks under the juris-
diction of the Park Board created by said ordinance.
The order directed the appellee to ship the floodlights te
the Fort Smith Park Board, at Fort Smith. The pur-

- chase price was $2,400. The appellee retained title to the
property until paid for. Of the purchase price, $300 was
paid in cash by the city of Fort Smith, and the Park
Board executed a note for, $2,100 to be paid December 1,
1931. This note was not paid when due, and on Febru-
ary 22, 1932, the Park Board executed its note to appel-
lee in the sum of $2,100, due five months after date. The
note was signed Fort Smith Park Board, by Henry C.
Armstrong, president, and. Harry Robinson, secretary.

~ The city of Fort Smith is not mentioned in the -con-
tract. The city of Fort Smith operates under a commis-
sion form of government, and the members of the Park
Board and commissioners of the city held meetings, and
it was decided to purchase. the. floodlights; the Park
Board was authorized to purchase same; entered into
the contract above mentioned; the city of Fort Smith
paid the $300 cash payment, and has had the possession
and use of the lights, and still has them and is still us-
ing them.

Under the ordinance creating a board of park com-
missioners, it is provided that the board shall consist of
five persons; the Commissioner No. 2 of the city of Fort
Smith as an ex-officio member, and four other persons.
The ordinance provides that the members of said Park
Board may be removed by the city commission. The
ordinance further provided that the board shall have
power to supervise and control the operation and use
of certain parks, naming them. But it is provided that
the board shall have power to promulgate and enforce
reasonable rules and regulations governing the use and
operation of the parks and playgrounds under its au-
thority, but that they shall not have authority to permit
the use of any park or playground except Andrews Field
for public meetings of any kind of public entertainment
or amusement. It is further provided..that Andrews
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Field may be used by schools of the city without charge,
except when used for contests or entertainments to which
the public is admitted only upon the payment of an ad-
mission fee, and the board has authority to exact a rea-
sonable percentage of the gate receipts. The Park Board
has authority under the ordinance to grant concessions
for considerations agreed upon, for the furnishing of
refreshments, etc.

It is expressly provided that all funds collected by
the Park Board shall be immediately deposited with the
city treasurer, who shall keep the same in a special fund,
known as the Park Fund, and that such fund -shall be
expended only for the purchase, operation, maintenance
or improvement of the parks. The board is permitted to
expend not exceeding $100 per month out of the park
fund for things necessary to the operation of parks, but
expenditures involving more than $100 can be made only
pursuant to an ordinance or resolution of.the city com-
mission authorizing the same. The ordinance also ex-
pressly provides: ‘‘The Park Board shall have no power
to make any contract for the expenditure of money out
of the park fund, unless there is sufficient unappropri-
ated moneys in that fund to meet such expenditures; and
the City Commission shall not appropriate moneys out
of the general revenue of the city for the maintenance
and opelatlon of the parks.”’

All moneys paid from said funds must be upon
vouchers issued upon the authority of the Park Board,
‘or pursuant to an ordinance or resolution of the C1tv
Commission.

The balance of the pulchase price of the lights,
$2,100, was not paid, and the appellee brought suit
against the city of Fort Smith, the Fort Smith Park
Board, and the members of the Park Board. This suit
was filed September 16, 1932. Separate answers were
filed denying liability. The cause was submitted to the
trial court without a jury, and each party requested find-
ing of facts and declarations of law. Certain findings
of fact requested by the parties were given, and others
refused. Some of the declarations of law were given,
and others refused. The court found in favor of the
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Park Board -and members of the Park Board, and found
in favor of the appellee against the city of Fort Smith.
The appellant prosecutes an appeal to reverse the judg-
ment against the city, and the appellee has also appealed
and seeks a reversal of the judgment in favor of the
Park Board. ' :

The written contract in this case -was mot signed
by the appellant, and its name 'is not mentioned in the
contract.. The Park Board was created by an ordinance,
and the ordinance expressly provides that the members
of the Park Board may be removed by the city of Fort
Smith. The Park Board is given power by said ordi-
nance to supervise and control. the operation and use of
parks ‘and playgrounds. All the money that it receives
must be paid into the city treasury of appellant. The
Park Board is prohibited by said ordinance from expend-
ing more than $100, and it has no authority to make a
contract involving the expenditure of more than that
sum. The ordinance does not provide in whose name
the board shall make contracts that it is authorized. to
make.

- It is argued that the contract made in this case is
void and unenforceable, and that the appellee knew that,
and kiew the powers possessed by the board when it
made the contract. The appellant also knew the powers of
the board, and, if it had no authority to make this con-
tract, the appellant knew it. The appellant stated in its
answer that the Park Board had no authority to enter
into the contract. - Conceding all this to be true, the evi-
dence shows that meetings were had by the board mem-
bers with the City Commissioners, and the lights were
purchased for the use and benefit of the city. The city
still possesses them and is still using: them. One of the
findings of fact requested by the appellee is as follows:
““That there was sufficient' revenue, at the time of the
purchase mentioned in the complaint, in the treasury of
the city of Fort Smith to the eredit of ‘the park fund,
which was raised by a bond issue voted by the people of
Fort Smith, for the purchase of the floodlights, and
that, after the purchase of said floodlights, the city of
Fort Smith used said funds' for purposes-other than
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park purposes, and not for the purpose of paying
appellee.”’

The court also made the following finding of fact at
the request of appellant:

““That Cecil Magruder represented plaintiff in the
negotiations in connection with the purchase of the equip-
ment referred to in plaintiff’s complaint, and that it was
disclosed to the said Magruder, and that the said Ma-
gruder knew, as a result of such disclosure at and before
the execution of said contract and note, that said Park
Board was an agent of the city of Fort Smith, and that
said board, in executing said contract and note, was in
fact acting for and on behalf of said city as the latter’s
agent in entering into the contract aforesaid, and in exe-
cuting the note above mentioned.”’

There is some conflict in the authorities as to
whether a suit can be maintained by one not named in
the contract, but R. C. L. states the rule as follows:
‘““Stated in general terms, and leaving out of view the
limitations recognized in various jurisdictions, the rule
is that a third person may enforce a promise made for
his benefit, even though he is a stranger both to the con-
tract and to the consideration. In other words, it is-not
necessary that any consideration move from the third
party; it is enough if there is a sufficient consideration
between the parties who make the agreement for the
benefit of the third party. This doctrine, originally an -
exception to the rule that no claim can be sued upon con-
tractually unless it is a contract between the parties to
the suit, has become so general and far-reaching in its
consequences as to have ceased to be simply an excep-
tion, but is recognized, within certain limitations, as an
affirmative rule.”” 6 R. C. L. 884.

The Park Board was merely an agent or trustee for
the city, with certain duties prescribed by the ordinance,
with no power to do anything other than the things men-
tioned in the ordinance. If this contract were void or
unauthorized, still the city could not keep the property
and refuse to pay for it. This court said recently: ‘‘The
city also ratified the unauthorized acts of its agents, if
nnauthorized, by accepting, keeping, and using the fire
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hose, and it would do violence to.one’s sense of common
honesty and fair dealing to hold that collections could
not be enforced, because of mere irregularities in making
the contract, or that the agent exceeded his authority in
doing so0.”” Fort Smath v. United Rubber Co., 184 Ark.
588, 42 8. W. (2d) 1004. The court in that case also said:

““The city, however, kept the machinery and con-
tinued to use it. The court held that, inasmuch as the
contract was one within the power of the municipality
to make, although it was made without authority, it could
not retain the machinery, use it, and at the same time
defeat a lien for the price thereof.”’

‘‘The obligation to do justice rests on all persons,
natural and artificial, and if a county obtains the money
or property of others without authority, the law, inde-
pendent of any statute, will compel restitution or com-
pensation. * * * For this reason it seems that if, by mis-
take of law, a bridge is built upon a public highway un-.
der a contract which does not bind the county, and pay-
ment is refused on that ground, the county, if it does
not intend to accept and pay for the work, should, as a
matter of justice, permit the party constructing the
bridge to remove it, and get what benefit may be had
from the materials he has furnished, when the removal
can be effected without injury to the public. In other
words, it should not retain the materials and use the
structure, and refuse to pay the value thereof, when
that result can reasonably be avoided.”” Howard County
v. Lambright, 72 Ark. 330, 80 S. W. 148.

The city had issued bonds, and at the time this con-
tract was made, had a . sufficient amount of money on
hand from the park fund to pay this indebtedness. All
the money collected by the Park Board was paid into the
city treasury. The city has possession of the property,
and is using it, and the obligation rests on it, as it would
on any natural person, to pay for property under such
circumstances. - .

In the trial of this case, no commissioner testified,
and no one disputes the justness of the claim. And, since
the contract was made for the benefit of the city of Fort
Smith, and it retains.and uses the property, it should, in
justice, be made to pay for it.
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The appellee prosecutes appeal against the Park
Board. The Park Board was merely trustee for the city,
and the appellee knew this. Moreover, it has no money
as a Park Board, and simply performs its duties in obedi-
ence to the directions of the. city of Fort Smith, by
whom its members may be discharged at any time.

The judgment of the court is correct, and is there-
fore affirmed.




