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1. WILLS—CONSTRUCTION—INTENTION OF TESTATOR.—The paramount
principle in the construction of wilis is that the general intention
of the testator, if not.in contravention of public policy or some
rule of law, shall control; and such intention is to be ascertained
from the language used in the instrument.

2.  WILLS—CONSTRUCTION.—Words and sentences are to be construed
in their ordinary senses.

3. WILLS—PRESUMPTIONS.—Since the maker of a will is presumed
to know the law, the testator, in providing for a college educa-
tion for M. who was attending the University of Arkansas, will
be held to have known of the course of study prescribed by §
13165 of Pope’s Digest for students in that institution.

4, WILLS—CONSTRUCTION..—~Where M. was in the University of
Arkansas in the lifetime of the testator, the testator, in pro-
viding for the completion of M.'s college education, will be
held to have meant to provide for his education in the University.

5. WILLS—PAROL EVIDENCE TO EXPLAIN.—While parol evidence is not
admissible to show what the testator intended to write, it is ad-
missible to explain or make certaln what he has written.

6. WILLS—INTENTION OF TESTATOR.—In ascertaining the testator’s
intention, the words of the will are to be read in the hght of the
circumstances under which it was written.

7. WiLLs.—In order to arrive at the testator’s intention the court
should place itself where he stood and should consider the facts
which were before him.

.Appeal from Garland Chancery Court; Sam W. Gar-
ratt, Chancellor ; affirmed.

Scott Wood, for appellant.
Earl J. Lane and Richard M. Ryan, for appellee

- MgzHAFFY, J. This action was instituted by John H.
Morris, executor and trustee of the last will and testa-
ment and of the estate of Simon Blumenstiel, deceased,
against Alfred Blumenstiel, Ruth Blumenstiel, Mary
Ruth Murphy, and George W. Murphy. It was alleged
that the appellee, Morris, was executor and trustee, and
that the last will and testament, and especially the
" codicil of said last will and testament of Simon Blumen-
stiel, deceased, contained the following provision:
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‘“Second: I desire to make provision in this codi-
cil to my will for the education in college of Mary Ruth
Murphy and George W. Murphy, children of A. J. Mur-
phy, and do hereby make provision for their education in
college and will and bequeath to them, and each of them
a sufficient sum of money for that purpose to be paid
to them and for their use and benefit as their several
needs may require, by the executor and trustee under
this will, from the monies of my estate, until the com-

- pletion of their education in college, and the executor
and trustee under this will is directed to pay all their
expenses in college, including board and tuition and all
the expenses incident to their college education, and said
executor and trustee shall support and maintain them,
and each of them until they severally complete their
college education.”’

- It was further alleged and represented to the court
that Alfred Blumenstiel and Ruth Blumenstiel are child-
ren and sole heirs at law of said Simon Blumenstiel,
deceased, and the petitioner requested that the court con-
strue the provision made in the codicil of the last will
and testament of the said Simon Blumenstiel, deceased,
as to what constitutes an education; whether or not there
should be a reasonable monthly allowance paid to the
legatees, Mary Ruth Murphy and George W. Murphy ; if
s0, how long said payments should be made, and in what
amount said payments should be; and to interpret and in-
struct the executor and trustee in all matters pertaining
to the provision made in said codicil as to Mary Ruth
Murphy and George W. Murphy. The prayer was for
the construction and interpretation of the codicil, and for
all other and proper relief.

Alfred Blumenstiel filed answer and joined in the
request to interpret and construe the codicil, as set out
in the complaint. - Thereafter Ruth Blumenstiel, daugh-
ter and heir at law of Simon Blumenstiel, deceased, en-
tered her appearance, filed answer, and joined in the re-
quest to interpret and construe the codicil.

George W. Murphy and Mary Ruth Murphy filed
answer in which it was alleged that George W. Murphy
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has entered the University of Arkansas for the school
term which will end in June, 1940, and is majoring in
chemistry with a view of becoming a chemical engi-
neer; he expects to receive a degree as Bachelor of Arts
from the University of Arkansas in June, 1940, but his
college education will not be completed with the Bachelor
of Arts degree. In order to qualify himself in his
chosen work, it will be necessary for him to take post-
graduate work until he has secured a degree as Doctor of
Philosophy. He has made an estimate of the amount of
money which will be needed to support and maintain him
until he finishes the 1939-1940 term of .the University
of Arkansas, and filed a statement with his answer. He
stated that he would keep a strict and accurate account
“of his expenses and use no more than is necessary for his
support and maintenance; ‘that he would like to have a
regular allowance under the ‘terms of the last will of
Mr. Simon Blumenstiel. He will make accounting to' the
eéxecutor and if the estimate which he-has made proves
to be inaccurate, he will make adjustments of.the account
from time to tlme during the school year, as-he desires
to receive only the amount necessary for his support and
maintenance until he finishes his college education. He
states that he believes that Mr. Blumenstiel intended that
‘his living expenses for the entire year should be pald by
the trustee of Mr. Blumenstiel’s estate.

Mary Ruth Murphy has received her ‘A. B degree
from the University of Arkansas and has- ended her '
coilege education. The prayer is that the court will con:
strue the will so as to carry out the intention of Mr.
Blumenstiel with respect to the support and maintenance
of George W. Murphy untll he has completed h1s edu-
cation.

The court entered a decree holding that it was not
the intention that the said trustee should pay their ex-
penses during the summer vacation, and that the words
“‘until the completion of their college education’’ are
construed to mean until they secure a college degree; that
Mary Ruth Murphy has already secured a degree from
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the University of Arkansas, and that no further provi-
sion shall be made for. her by the trustee, and that she
shall receive nothing further under the will; that George
MW. Murphy is a senior at the University of Arkansas and
expects to receive a degree of Bachelor of Arts at the
end of the present school year, and is entitled to receive
from the trustee, from time to time, sufficient sums to
pay. all his expenses until he receives his degree in June,
1940; that when he receives his degree and his expenses
from college to his home have been paid, all payments
shall .cease. .. The.court then estimates the-amount .of
expenses necessary and retains control of the cause for
such ‘further orders as may be mnecessary and proper
in carrying out the intention of the testator with regard
to the provisions of the college educatlon of G‘reorge VV
Murphy .

~George W. Mmphy thereafter filed petition to
amend the decree, stating that George W. Murphy was
the son ot the late A J. Murphy, who was for many years
an attorney at law and solicitor in chancery, and had
for many years represented the testator, Simon Blum-
enstiel, deceased, as-attorney, and that said’f’.A. J. Mur-
phy and the testator, Blumenstiel, were personal friends,
the relationship bétween them being se.close that neith-
er of them ever rendered bills for services rendered to
the other; that the said Simon. Blumenstiel paid the ex-
penses-in college of George W. Murphy and Mary Ruth
Murphy for the school terms of 1938-1939; that George
W. Murphy was studying to prepare hlmself in the pro-
fession of chemical research .work and chemical engi-
neering ; that George W. Murphy would receive a degree
of Bachelor of Arts from the University of Arkansas in
June, 1940; that the degree of Bachelor of Arts wduld
not; quahfy him for chemical research work, and in order
to .qualify himself for such Work it Would bé necessary
for him te continue in .college with postgraduate work
until he should réceive a degree of Doctor of Philosophy;
that said George W. Murphy was an industrious and am-
bitiousﬁstudent._-who had always received high grades in
his college work; that-the -said Simon Blumenstiel had
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received regular reports on the college work of said
George W. Murphy and was informed of the necessity
for him to take postgraduate work in college in order.
for him to qualify himself for the career which he had

. chosen; that these: statements were not in any wise con-

tradicted or dlbyuucd, and the eourt annnfﬂ’q them as

being true, but held them to be 1mmater1a1 because the
court was of the opinion that if the testator had intend-
ed to provide for postgraduate work in college he would
have expressly so stated and the matters set out in the
statement which was made to the court were held by
the court to be immaterial in the matter of the con-
struction of the last will and testament. It is alleged
that petitioner believes that the record of this court
would be incomplete if it failed to show the statement
above set out which was made to the court and con-
sidered by it. The prayer was that the decree be amend-
ed by a nunc pro tumc, judgment to show the cause was
submitted on the statement of facts as above set out,
which was accepted by the court as evidence and found
to be true. '

John H. Morris, executor and trustee, appearmg
solely for the purpose of this motion, moved the court
to dismiss George W. Murphy’s petition to amend the
decree for the reason that the term of the chancery court
at which the construction of the last will and testament
of Simon Blumenstiel and the order of judgment or
decree made therean, has passed and said decree cannot
be amended at this.time.

Thereafter, in the December, 1939, term of court, the
court overruled thé motion to dlsmlss There was a re-
sponse filed by the executor and trustee to the petition
to amend the decree.

The court, on February 7 1940, amended the decree
of September 26, 1939, to show that the cause was sub-
mitted on statements of facts set out in the petition of
George W. Murphy, and answers and response thereto,
and ordered that the statement of facts be incorporated
as a part of the record. This appeal is prosecuted to re-
verse the decree of the chancery court. '
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Appellant states that. he has found but one case
which he believes to be in point, Skepard v. U. & N. H.

Trust Co., et al., 106 Conn. 627, 138 Atl. 809. The sixth .

-paragraph of the will in the Connecticut case reads: I
hereby direct that one thousand dollars ($1,000) per year
be paid yearly for the education of my grandson, William
B. Shepard, if he takes a college or professional course
. or both, and the same amount to be paid to each of my
granddaughters for a college course or a course in a
young ladies’ seminary.’”” It will be observed that the
clause in the will in that case provided for a ‘‘college
or professional course or both,’’ while in the instant case .
the codicil provides ‘‘for the education of the children -
in college’’ and provides for their expenses being paid
until the completion of their education in college.

This court has said in a recent case: ‘‘The general
rule is that the paramount principle in the construction
of wills is that the general intention of the testator, if
not in contravention of public pohcy or some rule of law,
shall control ; and such intention is to be ascertained from
the lanouage used as it appears from a consideration of
. the entire instrument. Words and sentences used are to

. be construed in their ordinary sense so as to arrive at
the real intention of the testator.”” Umnion Natl. B(mk V.
Kirby, 189 Ark. 369, 72 S. W. 2d 229.

“In the construction of an instrument creating a
trust, the same rules prevail whether such instrument
be a deed or a will. The true rule is that the construction
never begins until uncertainty of $ense is pretty clearly
apparent.”” 26 R. C. L. 1552.

George W. Murphy was, at the time the cod1c11 was
written, attending the University of Arkansas. It is uni-
versally held that the maker of a will knows the law.

Section 13165 of Pope’s Digest provides: ‘‘The
course of study in said University shall embrace agri-
cultural chemistry, animal and vegetable anatomy and
physiology, the application of science and the mechanic
arts to practical agriculture in the field, veterinary arts,
entomology, rural and household economy and horticul-
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ture, practical mechanic arts as taught in the workshops,
the English language and literature, mathematics, civil
engineering, philosophy, history and bookkeeplnb, in-
cluding mlhtdls tactics-and such other branches of study-
as the Board of Trustees may prescribe.’’ . :

VVhlle there was no evidence introduced in this case,
the record shows that the:testator, during his lifetime,
paid the expenses of George W. Murphy in the Univer;
sity of Arkansas, and of course knew he was attending
that school. The codicil expressly provides for his edu-
cation in college, and until the completion of his ednca-
" tion in college. When the record is considered, it seems
perfectly clear that the testator meant to provide for
his education in the University of Arkansas. He was
attending this university during the lifetime of the testa-
" tor,.and if the testator had intended to provide for any-
thing in addition to his ‘education in the Umversny of
A1kansas, he would certainly have said so.

““While parol evidence is not admlsSLble to show
‘what a testator intended to write, it may be admitted:in
a proper case, where the effect of it is merely to-ex:
plaln or make certain-what he has-written. In ascertain- .
ing the testator’s intent. the words of the will are to be
read in the light of.thé circumstances under:swhich it was

written, and the court may put ,Ltself in the place of the

testator for the purpose of’ determln” b‘ the. objects of‘
the testator’s uuunt’y’ or the S‘achuu 01 dlprbltlou It is
proper to take into consideratiof a]l the’ circumstances
under which the will was executed 1nclud1ncr the con-
dition, nature and extent of the testatm s p10perty, and
his‘velations to his family and to the beneflclarles named
in the will. Fven the fhotives which- may Ieasonably be
supposed to operate with him-~4nd-influence him in the
disposition of .his property are-entitled to consideration
in_ascertaining -the. meaning of the testator. So evi-
dence is admissible as to the circumstances surrounding
the subject matter of-the gift. Accordingly the courts
_in construing a will have taken into consideration such
matters as the financial condition of the beneficiary,
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when it appears that this was known to the testator. The
relative amount of advancements and the differences in
value of portions of land devised to different children
are also proper subjects for consideration. The rule is,
however, inflexible that surroundiig circumstances can-
not be resorted to for the purpose ot importing into the
will any -intention which is not there  expressed, and
when a will is not ambiguous in terms it is unnecessary
to resort to testimony as to the su1r0unding circum-
stances in order to ascertain its meamng 28 R. C: L,
p- 273, §244 et seq.

¢“We must look to the Will to determine the testator’s
intention, but in getting this view we should place our-
selves where he stood, and should consider the facts
which were before him in deciding what he intended
by the language which he employed. If the rule were
otherwise, the making of wills would be so, difficult that
the very purpose of permitting this method of disposi-
tion of property would frequently be'defeated.” Eagle v.
Oldham, 116 Ark. 565, 174 S. W. 1176, 1199; Ellsworth
v. Ark. Natl. Bank, Trustee 194 Ark 1032, 109 S. W.
2d 1258.

- Appellant says that Mr. Blumenstiel, with knowl-
edge of the facts, wrote a codicil to his will in which he
directed the trustee to pay George W. Murphy’s ex-
penses until he completed his college education.

As we have already said, that meant, evidently, the
completion of his college course at the Unlvers1ty of
Arkansas. We believe that if the facts stated-in appel-
lant’s petition for -amendment of the decree are consid-
ered, as the chancellor did consider them, they strength-
en the view herein expressed. If :the testator knew that -
George W. Murphy desired to take a professional course
or any training other than that pr ovided at the Univer-
s1ty, and mtended to pay the expense of this additional
training, he would have said so.

““It ‘has been long settled that in :éénstruing wills
the intention of the testator is to be collected from the
words of the will itself, as. applied to the subjeet-matter
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and read in the light of the surrounding circumstances.
While as already seen, the purpose of construction, as
applied to wills, is unquestionably to arrive at the in-
tention of the testator, that intention is not that which
existed in the mind of the testator, but that which is
expressed by the langnage of the will.”” 28 R. C. T.. 214,

All the authorities are to the effect that we arrive
at the intention of the testator by ascertaining the mean-
ing of the words used by him, and not the intention that
may have existed in the mind of the testator.

The decree of the chancery court is affirmed.



