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Opinion delivered April 15, 1940.

PARTIES—SUBSTITUTION OF.—Where F. A. H. and R. F. H., hav-
ing a note for $6,500, against the estate of C., assigned it for
“good and sufficient consideration” to R. W. H., and on the
day set for, trial the assignee filed a motion to be substituted
as the sole plaintiff in the cause, it was error to deny the
motion.

BILLS AND NOTES—ASSIGNMENTS.—Since the promissory note was
assignable under the statute (Pope’s Dig., § 512), it was not
necessary that the assignee in his motion to be made sole plain-
tiff should set forth the consideration for the assignment.
Pope’s Dig., § 517.

BILLS AND NOTES—ASSIGNMENTS.—Under § 1307 of Pope’s Dig.,
providing that “where the right of the plaintiff is transferred
or assigned during the pendency of the action it may be con-
tinued in his name” an assignment can be made during the
pendency of an action on the note.

PARTIES—REAL PARTY IN INTEREST.—Where appellant had become
the assignee of the note sued on he was the real party in in-
terest and, under § 1305 of Pope’s Dig., providing that ‘“‘every
action must be prosecuted in the name of the real party in
interest” he should have been permitted to proceed as - sole
plamtlff on his motion to do so.

Appeal from Craighead Circuit Court, Jonesboro

D;sfrlct Neil Killough, Judge; 1eversed

Lamb & Barrett, for appellant.
Frierson & Frierson, for appellee.
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Hovr, J. February 1, 1928, G. W. and Ola D. Cul-
berhouse, hushand and wife, executed a note for- $6,500
in favor of W. Higginbotham, due August 1, 1928. Two
indorsements appear on the note—‘9-14-32 by cash,
$2,000.00. 3-31-33 by cash, $15.00°’. W. Higginbotham
died intestate March 15, 1928, G. W. Culberhouse died
testate in August, 1929, and Ola D. Culberhouse died
testate January 3, 1938.

The will of G. W. Culberhouse executed June 7, 1929,
was probated August 17, 1929. Under the will his
entire estate was given to his wife, Ola D. Culberhouse.

The will of Ola D. Culberhouse, which was executed
March 24, 1931, was probated January 10, 1938, and
under its terms practically her entire estate was devised
to Flossie Ritter, who was named executrix.

February 3, 1938, Francis A. Higginbotham, widow
of W. Higginbotham, and R. F. Higginbotham, her son
and only surviving heir of W. Higginbotham, filed claim
with Flossie Ritter, executrix, based upon the $6,500
note, which at that time with interest amounted to
$11,132.33.. - The executrix disallowed this claim and
it was filed with the probate clerk February 12, 1938.
December 15, 1938, on a hearing before the probate
court, the claim was disallowed. An appeal from this
order was prosecuted on December 28, 1938, to the cir-
cuit court.

September 2, 1939, Francis A. Higginbotham and
R. F. Higginbotham assigned their claim against the
estate of Ola D. Culberhouse to R. W. Higginbotham, who
is a grandson of Francis A. Higginbotham and a son
of R. F. Higginbotham. This assignment was acknowl-
edged and filed with the clerk of the cireuit court.
September 5, 1939. At the same time a bond for costs
as provided in § 1307 of Pope’s Digest was filed.

September 5, 1939, (the date set for trial on the
. claim in the ecircuit court) R. W. Higginbotham, as
assignee and owner of the claim, filed his verified motion
alleging ownership of the claim and prayed that he
be substituted as sole plaintiff.
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The executrix on the same day filed her ‘‘Response
to Claimant’s Motion to Substitute Parties Plaintiff”’,
in which she denied appellant R. W. Higginbotham’s
right under the constitution and statutes of this state
to be substituted as sole plaintiff in the cause and further
charged that there was no consideration for the alleged
assignment of the claim to R. W. Higginbotham.

In passing on the motion of R. W. Higginbotham to
be. substituted as sole plaintiff, the trial court ruled
that ‘‘under the record the assignment is in proper
form; that its validity has not been questioned in the
only way provided by statute that it may be questioned,
and that the assignee, R. W. Higginbotham, be joined
as a party with the claimants, F. A. and R. F. Higgin-
botham; that the motion of assignee that he be sub-
stituted as the sole claimant be denied, it being the
opinion of the court that such substitution is discretion-
~ary with the court and that since the only purpose ap-
parent would be the question of the testimony of the
claimants, Francis A. and R. F. Higginbotham, and
the deceased, the sole reason for the substitution. would
be an evasion of the constitutional privileges in that
regard.”’ ' ‘ ,

Immediately following this ruling, September 5,
1939, the original claimants, F. A. Higginbotham and
R. F. Higginbotham, filed a motion in which they prayed
‘that they be dismissed as- parties plaintiff.

The court in passing upon this motion said: “In
view of the filing of the motion by the claimants, F. A.
and R. F. Higginbotham, that they be permitted to
withdraw from this suit as plaintiffs and claimants, the
court sets aside its order making R. W. Higginbotham
a party plaintiff and claimant, there not having been
‘any motion on the part of R. W. Higginbotham to be
Joined as a plaintiff, but only to be substituted as plain-
tiff and claimant in the place of and in the stead of
F. A. and R. F. Higginbotham, and the order of the
court now is that the motion of R. W. Higginbotham to
be substituted as plaintiff and claimant be denied’’.

Following this ruling of the trial counrt, appellants
introduced evidence, which, in view of our conclusions,
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wedeem it unnecessary to set out here. Appellees
offered no evidence.

Appellé{;ts. earnestly insist that the trial court
erred in- refusing to permit appellant, R. W. Higgin-
botham, to be substituted as sole plaintiff in the cause,
as assignee and owner of the claim in question, and it
is our view, on this record, that this contentlon must
be sustalned

The promissory note which constituted the claim
in question was assignable. (§ 512 of Pope’s Digest.)
The necessary bond for costs as required by § 1307 of
Pope’s Digest was duly filed.

It was not necessary for the assignee of this cla1m
to set forth the consideration of the assignment on the
claim assigned. Section 517 of Pope’s Digest.

It is provided in § 516 .of Pope’s Digest that ‘‘The
assignee of any instrument in writing made assignable
by law, on bringing suit thereon, shall not be required to
prove said assignment, unless the defendant shall annex
to his answer an affidavit denying such assignment, and
alleging that he verily believes that one or more of the
assignments on such instrument was forged.’’

The assignment of the claim in question to appel-
lant, R. W. Higginbotham, recites ‘‘good and sufficient

consideration’’. It was properly executed, acknowl-
edged, and passed title to the claim. Appellee makes
no claim that the assignment was forged. No forgery
is anywhere alleged. In fact, as above indicated, the
trial court held ‘‘that under the record the assignment
is in proper form; that its validity has not been ques-
tioned in the only way provided by statnte that it may
be questioned, . . .”?

There can be no question but that the assignment
could be made during the pendency of the action. Sec-
tion 1307 of Pope s Digest provides: ‘“Where the right of
the plaintiff is transferred or assigned during the pen-
dency of the action, it may be continued in lus name, or
the court may allow the person to whom the transfer or
assignment is made to be substituted in the action, proper"
orders being made as to security for the costs.””
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In the instant case, appellant, R. W. Higginbotham,
after having become the owner of the claim in ques-
tion on an assignment, in every respect legal and in
proper form, seeks to be made sole plaintiff in the cause
and to take the place of the original plaintiffs who
had sold and assigned to him all interest they had in
the claim, and original plaintiffs, F. A. and R. F. Hig-
-ginbotham, seek to withdraw.

Section 1305 of Pope’s Digest provides ‘‘Every
action must be prosecuted in the name of the real party
in interest, except as provided in § 1307, ? '

On this record it is our view that appellant, R. W..
Higginbotham, became the real party in interest, should
have been allowed to proceed as sole plaintiff, and that
the trial court erred in denying to him this right.

We think the position of the assignee, R. W. Hig-
ginbotham, is no different from that of a stranger who
might ‘have bought the claim from the original plain-
tiffs and claimants, F. A. Higginbotham and R. F. Hig-
ginbotham. Certainly it could not be successfully urged
that a stranger as assignee and owner of the claim could
not have demanded the right to sue on the claim as
sole plaintiff. :

-For the error indicated the judgment is reversed,
and the cause remanded for further proceedings not -
~inconsistent with this opinion.



