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1. CONSTITUTIONAL LAW--SECTION 23, ART. 5.—The inhibition against
reviving, amending, extending or conferring the provisions of a
statute by reference to its title only does not prevent the General
Assembly from repealing a section of an act when the effect
is to leave a complete, workable enactment.
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2. CONSTITUTIONAL LAW.—The legislature may declare a right and
refer to existing laws for the remedy, without transgressing the
constitutional provision against reviving, amending, extendmg,
or conferring by reference to the title of another law.

3. TAXATION—RIGHT TO COLLECT TWO PER CENT. ON RETAIL PRICE OF
MERCHANDISE SHIPPED INTO ARKANSAS.—Where a resident mber-
chant, in respect of goods not carried in stock, supplied local .
‘customers’ by ordering from out-of-state manufacturers -or_- dis-
tributors, with directions that shipment be made to the customer, '
the transaction was not one in mterstate commerce.

4. TAXATION—STATUTE OF LIMITATION—POPE’S DIGEST, § 13899 —Al-
though it is the duty of a merchant selling directly to a customer
to collect the sales tax, and failure of the state’s agents to make
collections, or errors by such agents’in interpreting the law,.are
not avaxlab]e defenses, yet a report of sales fan‘ly made, w1th

state to move, may set the statute 1n motlon

Appeal from Pulaski Chancery Court Fr(mk H
Dodge, Chancellor; affirmed.
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- Grirriy Smath, C. J.  Questions for decision are:
(1) Was the method by Wthh the General Assemblv
Retaﬂ Sales Tax LaW violative of§ 23, art: 5, of ‘the con-
-stltutlon?1 @y D1d ‘appellant purchase the ‘herchan-
dise for sale at retail ‘and become liable under § 9 of act
154 of 1937 through fa1lure to collect the tax reqmred to
be paid by the consumer"?

Appellant is an Atkansas corporation deahno in
mill supphes selhng at wholesale and retail. When the
commissioner of revenues presented a tax bill of $2,865.73
in addition to amounts declared and paid by appellant,
injunctive relief was sought. This appeal is from the
court’s action in sustaining a demurrer to the complaint.

Plaintiff alleged that prior to notice of the contested
assessment it had fully reported all taxes collected by it
under mandates of the Sales Tax Ac¢t of 1937; that the
claimed deficiency represents 2 per cent. of the price

1 “No law shall be revived, amended or the provisions thereof extended or
conferred by reference to its title only; but so much thereof as is revived, amended,
extended or conferred shall be re-enacted and published at length.” .
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of merchandise shipped in interstate commerce; that
all sales involved were upon orders placed with it by
the purchaser who specified what items were desired, -
and that in each instance the requirement was for mer-
chandise not carried in stock, in consequence of which
the order was directed to dealer -or manufacturer. in
another state. The nonresident manufacturer or dealer
charged appellant with the amount involved, and ap-
pellant, in turn, billed its customer within the state and
collected therefor. g .

In urging that the general assembly’s method of
extending the sales tax was unconstitutional, appellant’s
position is this: Seetion: 24 of act 154 of 1937 declared
the state’s right to collect the tax should expire July 1,
1939. Act 364 of 1939 is entitled ‘*An Act to Repeal
§ 24 of Act 154 of the General Assembly of the State of
Arkansas for 1937.”” Substance of act 364 is that ‘‘§ 24
of Act No. 154 of the Acts of the General Assembly.of -
the State of Arkansas for 1937, approved February 26, -
1937, be and the same is hereby repealed.’’

Nothing could be clearer than the intent of the gen-
eral assembly to extend indefinitely the sales tax law
as enacted in 1937. The means to that end constituted
a short cut to the objective, but the constitution does not
prohibit the repeal of a section of a statute. It does pro-
vide that no law shall be revived, amended, or the pro-
visions thereof extended or conferred by reference to its
title only, and directs that so much of the law as.it.is
sought to revive, amend, extend, or confer shall be re-
enacted and published at length. Act 364 makes no ref- .
erence to the title of act 154. When act 364 was ap-
proved March 16, 1939, act 154 was still in effect. There-
fore, it was not ‘“revived.’”’ Nothing was ‘‘conferred’’ by
reference; nor was the 1937 enactment ‘‘extended’’ with-
in the meaning of the constitution. The term ‘‘ex-
tended,”’ as used in § 23 of art. 5 of the constitution
has reference to an attempt by the law-making body (a)
to add something to the text of a pre-existing law, or (b)
to impose conditions upon another statute.
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In White v. Loughborough, 125 Ark. 57, 188 S. W.
10, Chief Justice McCulloch, speaking for the court, said
~that the legislature might declare a right and refer to
existing laws for the remedy without offending against
§ 23 of art. 5 of the constitution.? .

- In Taylor v. J. 4. Riggs Tractor Company® the
language used by Chief Justice Cockrill in Scales v. State,
47 Ark. 476, 1 8. W. 769, 58 Am. Rep. 768, is quoted in
the sixth footnote at page 389. Other decisions are cited.”
Constitutional provisions similar to ours are discussed in
59 C. J. The purpose intended to be served by such pro-
visions is analyzed in 59 C. J., at page 616.* .

When the section of act 154 limiting the life of the
sales tax to July 1, 1939, was repealed, the general as-
sembly was not acting without purpose. This is clearly
indicated by the emergency clause, which says: ‘‘Said
act now furnishes funds essential for education; relief,
and general welfare of the people of the state of Arkan-
sas, [and] it is imperative that said law remain in
effect.’’ . o o
We hold that § 24 of act 154 was repealed, and that
the remainder of the act was not impaired.

2197 Ark. 383, 122 S, W. 24 608,

8 See White River Lumber Company v. Drainage District, 141 Ark. 196, 216
S. W. 1043; Gregory v. Cockrell, 179 Ark. 719, 18 S. W. 2d 362, and cases there
cited. -

4 “As said in substance in many of the cases, the purpose [of the constitutional
limitations] is that statutes shall carry on their face sufficient that, by an in-
spection, their import may be known. This purpose is everywhere admitted to be
salutary. It was to prevent evils broadly referred to as ‘blind legislation,’ mani-
fested in a number of ways. Amendments were made by merely striking out ur
inserting a phrase or word. Statutes repealed, and perhaps for that reason omit-
ted from compilations, were revived by reference to title only. Existing laws or
provisions of laws of the same or other jurisdictions were adopted by mere

- reference. All of these legislative practices frustrated the broad purpose of these
constitutional limitations and constituted ‘blind legislation.’ 1In developing the
remedy, restriction was first placed upon reviving or amending, or revising or
amending by reference to the title only. This provision, as correctly construed
by the courts, cured only some of the evils of ‘blind legislation.’ It did not touch
‘reference statutes,” for such did not amend, revise or revive. The existing law
was left to operate just as it did before. Its scope was merely enlarged in one
way or another. It requires no argument to demonstrate that courts have no
power to restrict legislative practice, even by consulting the mischief intended to
be avoided, by declaring an act void when the language of the constitution does
not make it so. To complete the remedy the restriction upon extensions was in-
serted. Here was language broad enough to effectuate the purpose, but so broad
as to lead, if literally followed, to absurd results in hampering legislation. So
construction was properly resorted to, not to defeat the true purpose of the pro-
vision, but to give it a reasonable and practical application. . Thus ‘arose the
Arkansas rule of distinction, and possibly the Kentucky rule.”—State v. Armstrong,
31 N. Mex. 220, 243 P. 333. 31 N. M, 220.
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Nor (in view of decisions of the Supreme Cowrt of
the United States) do we think the sales made by ap- .
‘pellant were transactions in interstate commerce. Mc-
Goldrick, Comptroller of the City of New York v. Ber-
wind-White Coal Mining Company, 309 U. S. 33, 60 S. Ct.
388, 84 L. Bd.; McGoldrich, eic., v. A. H. DuGremer, Inic.,
309 U. 8. 70, 60 S. Ct. 404, 84 L. Ed. (Although the writer
of this opinion thinks the better view was expressed by
Chief Justice Hughes in McGoldrich v. Berwind-W hite
Coal Minming Co., supra, concurred in by Mr. Justice Me-
Reynolds and M1 Justice Robeltb, the maJouty opinion
written by Mr. Justice Stone is detelmmatlve of the
law.)

That appellant in the case before us did not carry
certain articles of merchandise or machmery in stock
and ordered from distributors or manufactur rers in other
states, with directions that shipments ‘be *fiade to its
customers, does not relieve the transactions of ‘their
essential intrastate characteristics. The contracts of
purchase were made in this state. - In-eaclr case appel-
lant’s undertaking was to supply the merchandise and
the customer’s obligation was to pay appellant. The
transaction was consummated in Arkansas. The point
from which shipment was made was merely incidental,
and of no concern to appellant’s ciistomer. The cus-
tomer was not obligated to the nonresident shipper.
Appellant profited to the extent of the difference be-
tween the price charged it and the price it in turn
charged the customer. .

Assuming there was no intent to defeat payment
of the tax, and that only merchandise not carried in
stock by appellant was ordered shipped direct to the
customer-consumer, it is obvious that if responsibility for
collecting sales tax may be evaded by ordering goods
shipped directly to the customer from another state,
hundreds of thousands of dollars in tax funds may be
lost by the simple process of accepting orders and direct-
ing shipments from points without the state.

It is insisted that, if the act be held valid, and if
the transactions are not classified as 1nterstate and
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therefore not taxable, § 13899 of Pope’s Digest® precludes
. collection of the tax for prior years. That the sales tax
is an excise was decided in Wiseman v. Phillips, 191 Ark.
63,84 S. W. 2d 91. Appeliant relies upon State v. New
York Life Insurance Company, 198 Ark. 820, 131 S. W.
2d 639, to support fhp contention that f‘nrmpr years are
barred.

If the tax was collectible from appellant on the
transactions involved (and we hold that it Was), it was
appellant’s duty to report these sales to the commissioner
- of revenues. That settlements were made from month
~to month without mention of the items now in contro-

versy is a reasonable inference to be drawn from the
circumstances. If this is true, and there was no dis-
closure by appellant, the state is not estopped to collect
on the undisclosed sales:

The complaint, however, alleges that from time to
time audits of appellant’s business were made by state
agents. If in consequence of such audits appellant made
an assessment of the items in questlon but did not pay
the tax because of the commissioner’s ruling that it was
not to be included in the declarations, then ‘under
authority of the New York Life Insulance Company
Case, supra, and Superior Bath House Co. v. McCarroll,

' (Jommissioner,“ the tax for disclosed and reported pe-
riods would not be assessible.

Since the 1939 tax alone is involved in this appeal,
and allegations of the complaint relating to prior trans-
actions were not determinable in the clalm appellant
undertook to circumvent by injunction, the demurrer was
properly sustained. If, however, the commissioner should
seek to collect taxes alleged to be due on transactions
consummated in former years, a question of fact might
arise in respect of disclosures in the report or audit.

Affirmed.

& “After the assessment and full payment of any general property, privilege or
excise tax, no proceedings shall hereafter be brought or maintained for the
reassessment of the value on which such' tax is based, except for fraud of the
taxpayer, provided that failure to assess taxes as required by law shall be
prima facie evidence of fraud.”

% Ante, p. 233, 139 S. W. 2d 378.
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