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EXECUTORS AND ADMINISTRATORS—CLAIMS AGAINST ESTATES.—
Funeral expenses and other items mentioned in the first sub-
division of § 97 of Pope’s Digest "are payable in preference to
claims mentioned in the second and third classifications, but the
right of priority may be lost through failure to present within
six months.’

SUBROGATION—RIGHTS ACQUIRED BY ONE WHO PAYS FUNERAL EX-
PENSES.—One who is not a mere volunteer and who does not act
officiously in paying a decedent’s funeral expenses will be subro-
gated to the rights of the person who actually rendered the
service or incurred the expense,.

STATUTES—SECTION 97 OF POPE’S DIGEST.—Although funeral ex-
penses are not (ordinarily) payable until after the death of the
person in whose behalf they are incurred, the statute lists such
items among the class of obligations given preferential considera-
tion. When paid, they must be filed for allowance as charges
against the estate of the decedent.

EXECUTORS AND ADMINISTRATORS—EXPENSE OF ADMINISTRATION.—
Funeral expenses, having by statute been classified as claims of
the first class, are payable from assets of the estate. They are
not, however, to be treated as expenses of administration in the
sense that one entitled to payment is excused from filing the
account in a timely manner.

Appeal from Sebastian Probate Court, Ft. Smith

District; C. M. Wofford, Chancellor; reversed.

Knott & Harris, for appellant.
Warner & Warner, for appellee.

GrrrriN Smrirw, C. J. George W. Dodd is adminis-

trator of the estate of C. J. Wegman. Wegman’s widow
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is appellee. Letters of administration with the will an-
nexed were granted February 12, 1938, Wegman’s death
having occurred during the preceding month. Appel-
lants are creditors.

December 13, 1938, appellee filed with the adminis-
trator a claim for $39, representing the amount she had
paid for medical services rendered C. J. Wegman. An-
other claim by appellee was for $316.85, covering funeral
expenses. She had paid both items soon after the death
of her husband. These sums were allowed by the ad-
ministrator without classification. Hxceptions were filed
to his first settlement. The court reduced by $116.85 the
. bill for funeral expenses, allowing $200. The claim for
$39 was allowed. The appeal is from the order allowing
the two items as claims of the first class, presentation to
the administrator having been made more than six
months after letters had been granted.

Appellants insist the demands must be treated as
fourth class. '

The applicable statute provides that demands
against the estate of a deceased person shall be divided
into four classes. In the first class are ‘‘funeral ex-
penses, expenses of the last sickness, wages of servants,
and demands for medicines, medical and surgical atten-
tion, nursing and hospitalization during the last illness.’’

The fourth class includes ‘“all such demands as may
be exhibited as aforesaid after six months and within

one year after the first letters granted on the estate
b

Estates of deceased persons are chargeable with the

necessary expenses of burial. In Bomford v. Grimes, 17
Ark. 567, this paragraph appears:

““It is manifest that our statute of administration
provides for the allowance and classification of no claims
or demands against the estate of a deceased person,
(other than for funeral expenses) but such as arise upon
contracts or liabilities made or incurred by him, in some
way, during his lifetime.”’

1 Pope’s Digest, § 97. See, also, § 116.
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The statute referred to was § 85 of English’s Digest
of 1848. The amendment now appearing as § 97 of Pope’s
Digest is act 211 of 1931. The present law, and the stat-
ute in effect when the Grimes Case was written, are
similar in respect of the statement in the quoted para-
graph.

Appellee also relies upon Security Bank & Trust
Company v. Costen, 169 Ark. 173,273 S. W. 705. In that
case Greathouse died in March, 1923. The widow imme-
diately paid funeral expenses. Mrs. Greathouse died
seven months later. The bank was appointed administra-
tor of the estate of the deceased widow and filed claim
against Costen, administrator of the estate of W. C.
Greathouse. The bank sought reimbursement for the
money paid by the widow for funeral expenses of her
dead husband. In the opinion it was said:

““If the person who pays the expense or advances
the money [to pay funeral charges] is not a mere volun-
teer who acts officiously and without interest in. the
estate of the decedent, the charge against the. estate
inures to his or her benefit. . . . The payment was
in settlement of the claim of the undertaker, which would
have been a legal claim against the estate, and the act of
the widow in making the payment was not a discharge
of the obligation of the estate, but was a mere transfer
of the obligation by way of subrogation to the widow.”’

~ The question presented by the instant appeal was
‘not in the Bank-Costen Case. In the latter case letters

of administration were issued to Costen October 15,
1923.* :

Appellees argue what they term the obvious dif-
ference between funeral expenses and debts and liabili-
ties incurred by the deceased during his lifetime. They
insist that the statute does not ‘“in terms’’ require that
claims for funeral expenses, or those occasioned by the
last illness, be exhibited to the administrator in order to
preserve the priority given by law; that funeral ex-
penses are contracts subsequent to death, and ‘.

2 Although tht‘z opinion does not show when Costen was appointed administrator,
the fact appears in the record in an agreed statement.
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the administrator and everyone else knows that such in-
debtedness must be incurred, and notice thereof is un-
necessary.”” In support of this construction cases in
foreign jurisdictions are cited.?

The argument must be rejected because it ignores
the statutory rationale. By express language funeral
expenses are made a first charge against a decedent’s
estate; but by lapse of time the preference may be lost.
The legislative authority thought proper to create a
fourth classification and to direct that all demands ex-

hibited ‘“. . . as aforesaid .after six months and
within one year after the first letters granted on the
estate . . .”’ should comprise that group.t

Appellee had a right to pay the expenses and to claim
reimbursement as a creditor of the first class. She was
not a mere volunteer, and did not.act ‘‘officiously and
without interest in the estate.”” But she could not wait
more than six months and then receive the benefits of
priority. :

The judgment is reversed, and the cause is remanded
with directions that the claims be classified as fourth
class. -



