
HAWKINS V. HAWKINS. 

HAWKINS V. HAWKINS.

137 S. W. 2d 904 
Opinion delivered March 11, 1940. 

1. APPEAL AND ERROR.—Where the verdict was in appellee's favor, 
the facts as testified to by him will, on appeal, be accepted 
as true. 

2. ACTIONS—JOINDER OF CAUSES.—The rule that a creditor having 
different causes of action against a debtor which are so related 
that proof to establish one of them requires a consideration of 
the other or others must include all when suit is brought to 
enforce either does not apply when the demands are not so 
related. 

3. JUDGMENTS—RES JUDICATA.—The judgment in an action on open 
account which appellant owed appellee was not res adjudicata, 
in a subsequent action on appellant's contract to pay appellee 
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one-half the loss sustained in the sale of a judgment to satisfy 
a demand against both parties, the two demands having no 
relation to each other. 

4. LIMITATION OF ACTIONS.—The statute of limitations against ap-
pellee's cause of action for one-half the loss sustained by him 
in the sale of a judgment to the bank in which both parties 
were stockholders and which appellant had contracted to pay 
began to run when the sale was made, but the action thereon 
was not barred when, more than three years thereafter, suit was 
brought where appellee having notes to collect for appellant 
under an agreement for one-half collected, collected $32 and had, 
within three years and before the bar would have attached, ap-
plied $16 as a credit on the demand. 

5. PAYMENTS—APPLICATION.—Appellant not having directed the 
application of the $16 which appellee had in his possession be-
longing to appellant, appellee had the right to make the applica-
tion himself. 

Appeal from Johnson Circuit Court; Audrey Strait, 
Judge; affirmed. 

Charles A. Maze, E. H. Patterson and George 0. Pat-
terson, for appellant. 

Byrd & Morrow, for appellee. 
SMITH, J. The parties to this litigation, John and 

Ike Hawkins, are brothers, and each owned stock in the 
First National Bank of Lamar, Arkansas. John owned 
$4,200 of the capital stock of the bank and Ike owned 

.$500. Having become a national bank examiner, John 
found it necessary to dispose of the stock outstanding 

• in his name, and . he did this by transferring it to his 
wife. The bank became insolvent, and an arrangement 
was made with the Farmers National Bank of Clarks-
ville to liquidate its assets and pay its creditors. As 
an inducement to the Clarksville bank to assume this 
obligation an indemnifying bond was executed to it 
in the sum of $15,000, which was signed by the directors 
of the Lamar bank, Ike being one of that number. The 
assets of the Lamar bank proved to be less valuable than 
had been supposed, and it became necessary for the 
stockholders to make contributions to the Clarksville 
bank to avoid a stock assessment. Under this arrange-
ment the Hawkins brothers were to contribute $2,000, 
of which amount John was to contribute $1,200 and Ike 
$800. They did not have the money in cash, and it be-
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came necessary to borrow it, and an application was 
made to the Clarksville bank for a loan of that amount. 
The bank was unwilling to make the loan to John, be-
cause he was a bank examiner, but did make the $2,000 
loan to Ike personally. 

The arrangement under which the loan was pro-
cured and secured was as follows: John gave Ike his 
personal note for $1,200, which Ike indorsed to the bank 
as collateral. In addition Ike pledged to the bank a 
judgment which he bad recovered against one J. S. 
Garner in the sum of $4,626.22. The judgment was as-
signed to the bank February 3, 1934. In this manner 
liability on the Farmers Bank stock owned by Ike and 
that assigned by John to his wife was discharged. 

The facts just stated are undisputed, but there is 
the sharpest conflict as to the facts bereinafter recited:, 
but we state the facts to be as testified by Ike, for the 
reason that he recovered the judgment here appealed 
from, and which we are asked to reverse as being un-
supported by the testimony. The jury resolved the con-
flicts in the testimony between these brothers favor 
of Ike, and we assume bis testimony to be true in de-
termining the legal sufficiency of the evidence to sup-
port the judgment here appealed from. 

The $2,000 note to the Clarksville bank was not 
paid when due, and John, refused to renew his $1,200 
note to Ike. The bank demanded payment of the $2,000 
note, and Ike advised John that he would have to sacri-
fice or sell at a lOss his Garner judgment to pay the 
$2,000 note. Ike testified that he so advised John, and 
was advised by John to pay the note and that he (John) 
would pay one-half of any loss resulting from the sale 
of the judgment. Ike testified that John wrote him a, 
letter to that effect, which he had lost. Thereupon Ike 
permitted the bank to treat the assignment of the judg-
ment first made by way of collateral as a sale thereof, 
and this suit was brought to recover, one-half of the 
loss sustained on that account, which was alleged to 
be the difference between the amount of the judgment 
(S4,626:22) and the amount of the note ($2,000), or 
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$2,626.22, and judgment was prayed in the sum of 
$1,313.11. 

The testimony is conflicting as to the value of the 
judgment, owing to the fact that the property of Garner, 
the judgment debtor, was encumbered; but there was 
testimony that the judgment might have been collected 
notwithstanding that fact. 

After paying the $2,000 note in this manner, Ike 
brought suit on John's $1,200 note, and at the same 
time, in the same suit, included an open account alleged 
to be due Ike by John in the sum of $900. This open 
account had no relation to the loss sustained on account 
of the sale of the Garner judgment to the bank. Judg-
ment was recovered in this suit for the amount of the 
$1,200 note, less certain credits, but the suit on the 
$900 account was dismissed with prejudice. Thereafter 
Ike brought this suit to recover the $1,313.11 loss sus-
tained on account of the sale of the judgment. 

Several defenses were interposed to this suit, one 
being res judicata, which is based upon the contention 
that as the claim for the loss of the $1,313.11 could have 
been included in the suit on the $900 open account, it 
should have been, and is, therefore, concluded by the 
judgment in that case, which dismissed the suit on the 
open account with ptejudice. 

This does not follow. We know of no law requir-
ing a creditor, having separate demands against a debt-
or having no relation to each other, to sue upon all of 
them if he wishes to bring suit upon any one of them. 
The creditor might be willing to extend indulgence, by 
way of extension of time, upon one demand, which he 
was not willing to give in the payment of another. Of 
course, if the demands were so related that proof to 
establish any one of them required a consideration of 
the validity of the other, both must be sued upon when 
suit to enforce either is brought. But not so when the 
demands are not so related, this upon the theory that the 
creditor may not split up his causes of action to harass 
his debtor with a multiplicity of suits. 

The law is so declared in Freeman on Judgments, 
vol. 2 (5th Ed.), § 609, pages 1279 and 1280, where it is 
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said: "An accounting bars the subsequent assertion 
of any claims necessarily involved in it, although no 
evidence was offered and no specific finding was made 
thereon. But where matters of account do not consti-
tute a single demand separate actions may be brought, 
as where different periods of credit are given." The 
learned author stated in the following section that the 
same rule applies in actions in tort, and that one cause 
of action cannot be split into several, and that a single 
tort can be the foundation for but one claim for dam-
ages, and that all the damages which can by any possi-
bility result from a single tort form an indivisible cause 
of action arid must be recovered in one action Among 
other cases cited in support of the text is our own case 
of Hydrick v. St. Louis, I. M. ce S. Ry. Co., 118 Ark. 402, 
177 S. W. 5, L. R. A. 1916B, 742. 

We conclude, therefore, that the suit on the $900 
open account is not res judicata agailist the demand here 
asserted, for the reason that the separate demands have 
no relation to each other. 

Ike explained that he did not include the $1,313.11 
claim here sued on in the first suit for the reason that 
John had given him certain notes for collection, referred 
to as the Winningham notes (the amount of which does 
not appear), under an agreement that he might retain 
one-half of any sum collected on those notes, and that 
he still had the notes in his possession for that purpose, 
but that so far he had collected only $32 on those notes. 
Ike testified that when that collection was made he ap-
plied one-half thereof, or $16, as a credit on the demand 
here sued on, and that he did this because he had not 
been directed otherwise to credit it. 

The significance of this credit is that unless au-
thorized the demand here sued on is barred by the 
three-years statute of limitations. Upon this question 
the court charged the jury as follows: "No. 5. Defend-
ant interposes the defense that plaintiff's cause of ac-
tion is barred by limitations. You are instructed that 
as a matter of law, the statute began to run when plain-
tiff transferred and assigned his said judgment referred 
to in these instructions, and unless some payment by 
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defendant by way of reimbursement or by his authority 
was made within three years from such date, that is the 
date of the payment of the note with the judgment 
owned by plaintiff, then plaintiff's cause of action is 
barred by the statute of limitations and your verdict 
should be for the defendant." 

The cause of action did not accrue until the date 
of the settlement with the bank by the sale to it of 
the Garner judgment, which appears to have occurred 
February 3, 1934, and this suit was filed February 24, 
1939, which was, of course, more than three years 
thereafter. However, the alleged payment of $16 was 
made and credit given on January 15, 1937, which was 
less than three years of the date of the sale of the judg-
ment to the bank, when the cause of action accrued, and 
also within three years of the date when the suit was 
brought. So that, if this $16 credit was in fact made 
and authorized, the cause of action was not barred 
when the suit was brought. 

Numerous cases have announced the law to be that 
a debtor owing more than one demand to a single cred-
itor may direct the application to be made of any pay-
ment which he makes to his creditor, but if he makes the 
payment on his indebtedness without designating how 
it shall be applied, the creditor may apply it to any one 
of his demands as he pleases. The verdict of the jury 
concludes the fact that the $16 payment was made be-
fore the cause of action here sued on was barred, and 
that no direction was given as to its application. Ike, 
therefore, had the right to apply this payment as he 
said he did. The fact is undisputed that he did not 
apply this credit to either the $900 account or upon 
the $1,200 note. There were credits upon the $1,200 
note when suit was brought to enforce its payment, but 
these did not include the $16. 

It is insisted that the testimony does not show 
that Ike sustained any loss on account of the sale of 
the judgment. This was, of course, a question of fact, 
and was submitted to the jury under an instruction 
reading as follows : "No. 4. You are instructed if you 
find from the evidence in this case, that in the pay-
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went of the note executed by plaintiff to the Farmers 
National Bank of Clarksville in the sum of $2,000 
with the judgment owned by plaintiff against J. S. 
Garner, he sustained no loss thereby, and that said 
judgment was not in fact worth more than the allow-
ance of same in payment of said note, then your ver-
dict should be for the defendant." 

According to the testimony offered on Ike's be-
half the loss equaled the amount sued for, whereas the 
verdict returned was for only $550. The verdict is 
conclusive of that question. 

The contract is very unusual, but it was not beyond 
the power of the parties to make it, and that it was made 
is shown by testimony sufficient to support that find-
ing, although it is sharply disputed. 

No error appears, and the judgment must be af-
firmed, it is so ordered.


