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1. WILLS—CONSTRUCTION.—While extrinsic evidence may be admit-
ted in the interpretation of a will, it will not be admitted to show
what the testator meant as distinguished from what the words
used express, but only for the purpose of showing the meaning of -
the words employed. .

2. WILLS—RULE FOR CONSTRUCTION.—While the court looks to the
will to determine the testator’s intention, it should place itself
where he stood, and should consider the facts which were before
him in determining what he intended by the language employed.
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3. WILLS—CONSTRUCTION—DUTY OF COURTS.—In construing a will, it
is the duty of the court to ascertain, from a consideration of the -
language employed in the will, the intention of the testator, and
to give effect to that intention.

4. WILLS—CONSTRUCTION.—In construing a will, it should be read in
its entirety and effect given, if possible, to all the language
employed.

5. WILLS—CONSTRUCTION—LIFE ESTATE TO WIDOW.—By paragraph
seven of the testator’s will by which, after making bequests to
each of his children, he gave the residue of his property to his wife
providing: “I give to my wife four certain lots” describing them
and “all the notes, moneys, bonds or any other property that I
may have at the time of my death, . . . to have all to do
with as she sees fit, and upon the death of my wife
whatever property she may have that came to her through me

" shall be given to my children . . . in equal parts” the wife
took a life estate only unless she chose to sell or dispose of
the property, and, at her decease, the property not disposed of-
descended to the heirs of the testator rather than to the heirs
of the wife, » .

6. WILLS—CONSTRUCTION.—Under the will by which the testator de-
vised the bulk of his estate to his wife to use “as she sees fit”
and to sell it if she deemed proper to do so, and at her death
the property undisposed of by her to go to testator’s children in
equal parts, he expressed no wish as to the disposition his wife
should make of the property not used, consumed or sold by
her, but disposed of the property himself.

Appeal from Scott Chancery Court; J. E. Chambers,
Chaneellor; reversed.

J. N. Fortner, W. A. Bates and Donald Poe, for ap-
pellant.

Hardin & Barton, for appellee.

Smrrr, J. This appeal involves the construction of
the seventh paragraph of the last will and testament of
T.J. Olive. This paragraph reads as follows: ‘‘Seventh:
I give to my wife, Maggie E. Olive, (four certain lots,
which are described by metes and bounds) I also give
my wife, Maggie E. Olive, all the notes, moneys, bonds
_ or any other property that I may have at the time of my

death. She to have all to do with as she sees fit and upon
the death of my wife it is my desire that whatever prop-
erty that she may have that came to her through me shall
be given to my children above, for them to have it in
equal parts. And I hereby appoint my wife, Maggie Olive,
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to be the sole executrix of my last will, and dlrect that
she shall serve without bond.”’

In the first paragraph of the will the testator directed
that‘‘. . . allmy ;]ust debts shall be paid, and that the
legames hereinafter given shall, after the payment of my
debts, be paid out of my estate.’

By paragraph two of the w111 the testator gave and
bequeathed a certain tract of land to his son, W. A. Olive.
By paragraph three a tract of land is given to his daugh-
ter, Belle Black. Paragraph four gives a tract of land
to Maxie William, a danghter. Paragraph five gives a
tract of land to R. H. Olive, a son, who is also forgiven
the payment of a note for $221 due the testator. Para-
graph six gives a tract of land to J. R. Olive, a son, who
is also forgiven the payment of a note due his father.

It is, after making these specific bequests, contained
in paragraphs 2, 3, 4, 5, and 6, to his children, that the
remainder of the testator s property is devised to his
wife.

The testimony shows that the testator had accumu-
lated a considerable estate, the accumulation of himself
and his family. He had not inherited any property, nor
had his wife, and she owned no property when she mar-
ried the testator. The value of the personal property of
the testator, as shown by the appraisement thereof, was
$8,798.65, which was all included in paragraph- seven,
copied above. This paragraph gave the widow four pieces
of residential property, including the testator’s home,
and the value thereof was greatar than the value of the
personal property.

The widow qualified as executrix of the estate, and
the value of the personal property increased, under her
administration, to $9,775.30, including $5,311.85 cash on
hand. The property devised in paragraph seven was of -
much greater value than all the property devised to all
the children. ' .

The testlmony shows that the testat01 had been
married prior to his marriage to Maggie. He had mar-
ried young, and five children had been born to that mar-
riage. When his first wife died the oldest child was eleven
years of age and the youngest was less than one year cld.
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Shortly after the death of his first wife the testator mar-
ried Maggie, who was then only seventeen years old, and
who survived him. He and Maggie had been married
fifty years at the time of his death, and no children had -
been born to them. The family life was extremely pleas-
“ant. The stepchildren loved their stepmother the same
as if she had been their own mother, and she loved and
cared for them as if they were her own children. The
relationship between the stepchildren and stepmother
was such that acquaintances in later life did not know
Maggie was not the mother of the children. The confi-
dence of the testator in his wife was unlimited. Mrs.
Olive’s next of kin were two half-brothers and a half-
sister, but her relationship with them was not cordial or
intimate, and long periods of time would elapse without
their seeing each other.

. The attorney who drew the will testified that Mrs.
Olive understood that she had been given only a life
estate, and that she never claimed any other interest,
and that she expressed the purpose of saving as much
of the estate as possible for the children of the testator.
Evidently she regarded these children as her own.
' The will was executed March 5, 1935, at which time
both the testator and his wife had reached an advanced
age. The testator died June 14, 1936, and his widow died
September 7, 1937. Upon the death of the widow her.
‘half brothers and half sister claimed as heirs at law of
" the widow all the testator’s estate undisposed of by the
- widow at the time of her death.

The chancellor construed the will as a devise to the
widow in fee, and from that decree is this appeal.

If we were permitted to consider the testimony above
recited in the construction of the will, there could be no
possibility of a doubt as to the conclusion, to be reached.
But, as was said in the case of Ellsworth v. Arkansas Na-
tional Bamk, Trustee, 194 Ark. 1032, 109 S. W. 2d 1258,
extrinsic evidence may be admitted to interpret a will, but
it will not be admitted to show what the testator meant,
as distinguished from what the words of the will express,
but only for the purpose of showing the meaning of the
words employed in the will. In that opinion we quoted
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from the case of Eagle v. Oldham, 116 Ark. 565, 174 S.
W. 1176, 1199, as follows: ‘¢ “We must look to the will
. to determine the testator’s intention, but in getting this _
view we should place ourselves where he stood, and should
consider the facts which were before him in deciding what
he intended by the language which he employed. If the
rule were otherwise, the making of wills would be so dif-
ficult that the very purpose of permitting this method of
disposition of property would frequently be defeated.’ *’

Opposing counsel have cited many cases from this
and other courts to aid us in construing this will. But
the legal principles involved are not difficult, and have
been frequently announced by this court. The difficulty
in distinguishing these cases is in the application of these
principles to the facts of each case, no two of which are
alike. :

The duty of the court is to ascertain the intention
of the testator, and to give that intention effect. We must
do this by a consideration of the language employed in
the will. The imperfection of our language is such that
it is difficult to write a sentence which can be given only
one interpretation. One may write a sentence which ex-
presses the thought he intended to convey, and it may
express that thought, but, if this thought or purpose is
involved, it is very difficult to so express it that no con-
struction can be given except-that intended.

Wills cannot ordinarily be written in a single sen-
tence, and we must, therefore, read a will in its entirety
and give effect, if we may, to all the language which the
testator has employed. When we have done so, if the
intention of the testator is clear, we have only to declare
the intention thus expressed. If, however, the language
of the will is ambiguous and the intention of the testator
is not clear, we must invoke the aid of settled rules of
construction with reference to which the will is said to
have been written, although, in fact, the testator may
have been wholly ignorant of these rules of construction.
The application of these rules of construction may, in
some instances, operate to defeat thé actual intention of
the testator, but, if so, the fault lies with him in failing
to clearly express his intention.
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It was the opinion of the court below that the lan-
guage in paragraph sevenm, ‘‘it is my desire that what-
_ever property that she may have that came to her through
me shall be given to my children above, for them to have
it in equal parts,”’ was precatory only, as is evidenced by
the following quotation from the chancellor’s opinion:
“The will conveys to Maggie E. Olive by clear terms the
land and personal property, and this clear gift should
not be modified or qualified by a later obscure and am-
biguous statement nor should the gift be qualified by mere
precatory language.’”” Appellee seeks to support this
finding by citation of numerous authorities to the effect
that a clear gift by an earlier provision of a will will not
be modified or qualified by mere precatory language.

. We are cited also to cases like that of Bernstewn v.
Bramble, 81 Ark. 480, 99 S. W. 682, 8 L. R. A, N. 8,
1028, 11 Ann. Cas. 343, where it was held, to quote a head-
note in that case, that ‘“Where property is devised to
the first taker in fee simple, with limitation over to
another at the former’s death, the limitation over is void
- for repugnancy.’’ ’

These, and other cases of similar effect, would be
decisive of this appeal, if it were assumed, or found, that
the testator had used only precatory words relating to
the disposition of the estate conveyed to his wife upon
her death, or that he had devised to her in fee simple,
with a limitation over to another. But these are the very
questions we are considering and are called upon to
decide.

The seventh paragraph is in the nature of a residu-
ary clause. There is no.partial intestacy in this case.
By this paragraph the aged testator devised to his aged
wife all of his property not devised to his children in pre-
ceding paragraphs. It does not express a mere hope, or
preference, or advice, to the wife as to what she shall do
with this property devised to her which she had not used
or disposed of at the time of her death. The testator
himself made that disposition by giving that property—
whatever it may have been—upon the death of his wife
to his children in equal parts.
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The same sentence which defines the- interest given
the wife and gives the right to do with ‘“as she sees fit”’
also disposes of any part of the estate which the widow
owned at her death, that disposition being that it shall’
then be taken by the testator’s children in equal parts.
The testator was not asking his wife to make that dis-

. position upon her death; he made that dlSpOSltlon him-
self when he exécuted the will.

Now, the testator did give to his wife the property
described in the seventh paragraph, ‘‘to do with as she
sees fit,”’ and this language was, no doubt, sufficient to
convey the right to sell and convey the fee, had the widow
elected to sell But she did not sell or dlspose of any-
thing. She accumulated more.

It was held in the case of Little Rock v. Lenon, 186
Ark. 460, 54 S.'W. 2d 287, to which case further refer-
ence will be made, that “The great weight of authority,
however, including this court, supports the rule that a
life estate may be created, coupled with power of dispo-
sition, and that such power does not change the life estate
into a fee for the reason that the power of disposition is

.not in itself an estate, but is an authority so to do de-
rived from the will.’ '

In the case of Little Rock v. Lenon Supra, the tes-
tator first devised his property to his Wlfe in fee, but a
codicil subsequently added provided ‘‘that all property
left by me to my wife which has not been used or ex-
pended by her during her lifetime be donated and turned
over to the City Hospital of Little Rock.”’

It was there contended, and the judge who wrote
the opinion of .the court had the view, that the codicil
constituted ‘‘a mere wish or will, precatory. words, that
she (the wife) donate or give such of his (the testator’s)
property as remained, by will, to the City Hospital.”” But
the majority of the court held otherwise, being of the
opinion that the testator had not merely advised what
he would like for his wife to do, but had -himself made
that disposition of his estate.

So, here, we conclude that the testator devised the
bulk of his estate, including all his personal property, to

' _his wife, to use it ‘‘as she sees fit,”’ and to sell it, if she
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saw proper to do so, and he did not merely indicate the

disposition he wished his wife would make of any prop-

erty she had not used, consumed or sold, but he made

that disposition himself. The will itself disposed of the

property which the wife had not used, consumed or sold, -
-and it was unnecessary for the wife to do anything or to

take any action to effectuate the testator’s wishes.

The opinion in the recent case of Jackson v. Robin-
som, 195 Ark. 431, 112 S. W. 2d 417, confirms this view.
The second paragraph of the will in that case reads as
follows: ‘I give, devise and bequeath to my wife, Jen-
nie Jackson, all and entire my real and personal prop-
erty of every nature and kind and wheresoever situated,
with full power in her as executrix, jointly with my exec-
utor, A. W. Jackson, to sell and convey any and all real
estate of which I may die seized and possessed and where-
soever situated and to pass an absolute title in fee to the
purchaser or purchasers thereof.’’ ,

The fourth paragraph of the will reads as follows: .
““Fourth: Having confidence in my wife, I have made
no provision for my children, Clara Jackson Robinson,
Tennie Jackson Donaldson, A. W. Jackson, Emma Jack-
son and Mabel Jackson Herget, but it is my desire that
after the death of my wife that all of the property which
may not have been sold, conveyed or otherwise disposed
of by her during her life shall then go to my children in
equal parts, the children of any child that may be dead
-taking the deceased parent’s part.”’ ’

The widow, after the death of her husband, the tes-
tator, made a will conveying a portion of her husband’s
real estate. It was there held, to quote a ‘headnote:
““Wills—Construction of —Under a will giving all prop-
erty of the testator to his wife with full power to sell
and pass the title in fee to the purchaser and providing
that ‘all property not sold by her during her life shall
go to my children in equal parts, ete.,’ the wife could not
pass title by will to property not disposed of by her in
her lifetime, since, at her death, it passed to the chil-
dren.”’ _

Here, Mrs. Olive, the testator’s widow, could not
have devised this property to her brothers and sister, or
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to anyone else, since, at her death, the title passed to the
testator’s children, and if she was without power to de--
vise the property by her will, they could not inherit the
property from her, as her interest in her husband’s estate
terminated with her death.

- We conclude, therefore, that the chancellor was in
error in holding that the widow took title in fee. That
decree will be reversed, and the cause will be remanded,
with directions to enter a decree conforming to this
opinion. S : :



