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1. NEGLIGENGE.—The prevailing conditions and circumstances are 
matters that must be considered in determining what may or may 
not be negligence. 

2. NEGLIGENCE.—Making use of the highways, whether in darkness 
or daylight, is not negligence and the rights of those who drive 
upon them are equal. 

3. TRIAL—QUESTION FOR juav.—Evidence in appellant's action for 
the death of his intestate in an automobile accident being such 
that reasonable minds might differ as to whether she was a 
guest or engaged in a joint enterprise, a question was presented 
for the jury to determine.
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4. INSTRUCTIONS.—Where, in an action for the death of appellant's 
intestate, the evidence as to whether deceased was a guest or 
engaged in a joint enterprise was conflicting, an instruction that 
assumed that she was engaged in a joint enterprise was erroneous. 

5. NEGLIGENCE—CONCURRING NEGLIGENCE.—In appellant's action for 
the death of his intestate killed in an automobile collision, held 
that if deceased were a guest and not guilty of contributory neg-
ligence, appellant would be entitled to recover, although her death 
was caused by the concurring negligende of the driver of the car 
in which she was riding and the negligence of appellee, its agents 
or employees. 

6. INSTRUCTIONS.—In appellant's action for the negligent killing of 
deceased in an automobile accident, an instruction telling the 
jury that even if they should find that neither deceased nor the 
driver of the car in which she was riding was guilty of negligence, 
yet if they should find that they were engaged in a joint enter-
prise, it would be a complete defense to the action was erroneous. 

7. INSTRUCTIONS—ABSTRACT INSTRUCTIONS.—Where there was no 
showing that deceased was intoxicated, an instruction on intoxi-
cation as a defense was abstract and should not have been given. 

8. INSTRUCTIONS.—In an action by P., the driver of the car, for 
injuries sustained by him when his car collided with appellee's 
truck, the instructions in regard to drinking were not abstract 
under the evidence and were not erroneous for that reason. 

9. INSTRUCTIONS—BURDEN—CONTRIBUTORY NEGLIGENCE.—In an ac-
tion for personal injuries sustained in an automobile collision, 
defended on the ground of contributory negligence, an instruc-
tion that placed the burden on appellant to prove that he was 
not guilty of contributory negligence was erroneous; but con-
tributory negligence, when established, defeats recovery, and a 
verdict should, under the evidence, have been instructed for 
appellee. 

10. EVIDENCE—DYING DECLARATIONS.—Under § 5201, Pope's Dig., 
testimony of the nurse as to the dying declarations of one in-
jured in an automobile collision for whose death the action being 
tried was brought was competent evidence. 

11. WITNESSES.—While a party need not call his physician to testif y 
as to what his findings were in his service as a physician, yet 
if he should call him to testify, he waives the protection of 
§ 5159, Pope's Dig., as to all persons whether nurses or 
physicians. 

Appeal from Cleveland Circuit Court ; D. L. Purkins, 
Judge ; first case reversed; second case affirmed. 

Sam M. Levine, 0. E. Gates, Max Smith, Reinberger 
& Reinberger and E. D. Dupree, Jr., for appellant. 

Rowell, Rowell & Dickey, for appellee.
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BAKER, J. These two cases upon appeal furnish us 
with a voluminous record, a large abstract, with briefs on 
behalf of each of the two appellants, a brief by appellee 
and a. reply brief by appellants. Any analysis of all this 
record would be too tedious for the benefit that might be 
derived therefrom. It would seem, however, that the two 
cases combined here on appeal, as they were upon trial in 
the circuit court, are hand made for a prolonged discus-
sion. The ultimate conclusions that we have reached 
necessitate a reversal of one of the judgments rendered 
and a remand for a new trial, and an affirmance of the 
other and, since that is true, it will be our purpose to point 
out and state in the most concise manner available the 
particular errors that require a reversal, making the 
least comment possible. 

Eight young people were in an automobile belonging 
to the appellant, H. F. Parker. They made a short trip 
from ..Tamo along what is known as the Tamo Pike, ,a 
paved highway to Pine Bluff. At Pine Bluff they visited 
several roadhouses .where they had -some drinks and • 
danced. After an hour or two of pleasure, in going from 
one place to another and dancing, they started on their 
return trip from Pine Bluff to Tamo, where several of 
the young people were staying at the particular. time, 
though they were there on a visit from other communi-
ties. Upon the return trip, at about 11_ :30 at night, they 
had a most serious accident in which Miss Retha Belle 
Albritton was injured so badly that she died, and H. F. 
Parker, the owner and driver of the automobile, himself 
seriously injured. The administrator of Miss Albritton's 
estate sues to recover on account of . her injuries and 
death. Parker also sued on. account of the injuries and 
loss sustained by him They have alleged that the in-
juries were occasioned or caused by the operation of two 
trucks upon the highway, belonging to the appellee. One 
of 'the trucks had broken.down so that it could not move 
on its own power and was being towed by another, the 
coupling, or tow-line, or cable being attached to the front 
truck and extending back some feet was there tied to 
the rear truck which was being towed toward Pine Bluff. 
It was alleged this tow-line was so tied or attached
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to each of the trucks and that it was of such length, that 
as the two trueks proceeded upon tbe highway, to cause 
the drawn truck to sway or swerve in and out from a di-
rect line as it followed the lead truck, swaying or 'Swerv-
ing across the middle or black line in the highway ; that 
it was without lights ; and, in the darkness of the night, 
Parker, in driving the automobile, could not avoid being 
struck by the truck as it Slwiyed from die straight drive-
way ; and, at the time of the contact, or collision,.there 
was a blowout of a tire on his car and the car proceeded 
from that point on, not in a straight line down the high-
way, but swerving to the left, causing the car to run into 
a culvert; that the car was practically destroyed, that the 
personal injuries and death, for which the suits were 
brought and maintained,. were suffered. 

It. seems that the parties to this litigation, in the 
zeal, or desperation of their attempts to sustain their re-
spective positions, have gone somewhat far dfield in some 
respects and we call attention to it not by way of criti-
'cism, but in the hope that many of the immaterial mat-
ters, as they .seem to us, might be omitted from the future 
trial. We mention this here and -will perhaps call atten-
tion to some others as we proceed to a discussion of dif-
ferent steps and alleged errors in the development of the 
case. • It is most seriously argued . that the appellee was 
upon a highway with these truCks, at a late hour, in the 
darkness of the night.. Of course, it is understood gen-
er ally that conditions and circumstances that prevailed 
at the time are matters that must be considered in deter-
mining what may or what may not be negligence, but cer-
tainly it could never be negligence to make -Use of the 
highway whether in darkness or daylight; that the cor-
relative rights of those , people who drive upon the high-
ways are equal, whether it be in the darkness of night or 
otherwise. 

We -shall state just so much of the evidence in this 
case as may be necessary to an understanding of the mat-
ters under discuSsion. 

These young people as they drove about the city of 
Pine Bluff, and as they were seated on the waY home,.
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after the night's pleasure and entertainment, were four 
in each seat. As hereinbefore stated they had been to 
places where they had bought some drinks, including the 
usual so-called soft drinks, some beer, and some gin. 
Appellee insisted, upon instructions, based upon the the-
ory that at least the driver of the car was under the in-
fluence of intoxicating liquors to the extent that he was 
reckless or an unsafe driver ; that all of them were en-
gaged in a common purpose or joint enterprise in the 
search of their entertainment and pleasures and that the 
negligence of one was the negligence of all. Certain in-
structions given, certain authorities cited to sustain the 
Certain instructions indicate clearly that theory on the 
part of the appellee in the trial of this case. The .suit, 
however, brought by Albritton as administrator, .is 
brought and prosecuted upon the theory that the young 
lady entered the car as a guest and remained one through-
out the entire evening as they went about from place to 
place and upon their return home. Without going into 
a minute or detailed discussion of either theory pre-
sented to us by the voluminous briefs upon the subject, 
we suggest that both parties have read and cited to some 
extent the same authorities and it may be suggested that 
the instructions, under which the so-called joint enter, 
prise or common purpose might be determined are taken 
from the announcements in Blashfleld on Automobiles. 
The insistence on the part of appellants is that under the 
undisputed facts Miss Albritton must be regarded as a 
guest and that the : instructions in regard to common pur-
pose or joint enterprise are, therefore, abstract and 
should not have been given. We are unwilling to say as 
a matter of law that the evidence was such as not to jus-
tify the submission of this question to the jury. We think 
it a matter attended with some serious degree of doubt 
under the facts as established in the case, as to whether 
Miss Albritton was one engaged in a joint enterprise 
with Parker on the night of the injury. While it may 
appear to us that the guest theory is the sounder one, the 
facts in evidence to determine the particular status of the 
young lady on that fatal night may be susceptible of dif-
ferent interpretations by reasonable men, and that being



ARK.] ALBRITTON, ADMR., V. C. M. FERDUSON & SON. 441
PARK V. SAME. 

true there is a jury question. Certainly, if we may not 
say as a matter of law that she was a guest, then it was 
a question for the jury to determine whether she was en-
gaged in a joint enterprise or whether she was a guest, 
so that question should have been, under proper instruc-
tions, submitted to the jury .for determination. Our 
conclusion in this regard makes inevitable an adverse 
criticism of instructions Nos. 12 and 16, given by the 
court at the request of the defendant. Instruction No. 
12 as criven does assume that Retha Belle Albritton and 
H. F. Parker were engaged in a joint enterprise. The 
fact assumed is not undisputed. It tells the jury in 
effect that the burden is upon the plaintiffs to show, by 
a preponderance of the evidence, that their injuries and 
the death of Retba Belle Albritton were accompliShed 
solely by some act of negligence- of the defendant, its 
agents or employees. Surely, if Retha Belle Albritton 
were a guest in that car at the time of the injuries, and 
was without contributory negligence, her administrator 
would be permitted to recover although her injuries were 
caused by the concurring negligence of Parker and of the 
employees or agents of the appellee. It is true her ad-
ministrator was not suing Parker, and for the very good 
reason perhaps that he was considered protected by the 
so-called guest act, but notwithstanding the fact that 
he may have been so protected, the doctrine of concur-
ring negligence, that is to say, the negligence of Fergu-
son & Son, ,combined with the negligence of Parker might 
have been such as to have caused her injuries and conse-
quent death, and, under the law prior to the enactment 
of the guest statute, her administrator would have been 
permitted to have sued either, and, no doubt, now he 
might sue . the appellee . under a proper allegation of facts 
presenting the issue of concurring negligence. It is not 
inconceivable that ihe manner in which the crippled truck 
was being towed, combined with high speed, or other neg-
n.-ence on the part of Parker, might have combined or' 
concurred to bring about the young lady's injuries and 
death. So instruction No. 12 is not only erroneous in that 
it denies a right to recover on account of concurring neg-
ligence, but it is also erroneous in that it assumes, as a
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matter of fact, that Parker and Miss Albritton were en-
gaged in the so-called joint enterprise. 

Instruction No. 16 as given by the court at defend-
ant's request has the same inherent vice or defect, in 
that it assumes the same matter of fact and the instruc-
tion is based thereon. So it must be determined that 
both these instructions are . erroneous. • 

We think it hardly necessary to cite a numerous lot 
of authorities illustrative of the doctrine of concurring 
negligence as these matters must be known to counsel as 
well as to the trial judge, but it seems that the importance 
of them did not occur at the time of the trial. Our atten-
tion has been called to the following cases : Fine Bluff 
Company v. Whitelaw, 147 Ark. 152, 227 S. W. 13 ; Bona 
v..S. It Thomas Auto Co., 137 Ark. 217, 208 S. W. 306; 
Miller v. Fort Smith Light & Traction Co., 136 Ark. 272, 
206 S. W. 329 ; Carter v. Brown, 1.36 Ark. 23, 206 S. W. 71 ; 
Ward v. Ft. Smith Light & Traction Co., 123 Ark. 548, 185 
S. W. 1085. There are many other cases of similar im-
port, but these serve to illustrate the point as effectively 
as if supported by a dozen others. 

Attention is called also to the fact that instructions 
Nos. 23 and 18, as given at the request of defendant, have 
this same defect. It is Mmecessary, however, to go to a 
more minute analysis of these matters, as the court will, 
no doubt, find it proper, upon a new trial and a recon-
sideration of these matters, to correct errors that are now 
so apparent. 

We call attention next to an instruction given by 
the court of its own motion, No. 19, and in that instruc-
tion it is evident that the court did not intend to have 
foreclosed or deeided the question of whether the parties 
were engaged in a joint enterprise, as distinguished from 
-the relation of host and guest, as the court submits to the - 
jury a proposition to be determined as they might find 
from the facts, whether Retha Belle Albritton was 
gaged in a joint enterprise with Parker, or if . she were, 
on the other hand, his guest. But the court was unfer-
tunate in the method of expression employed and the an-
nouncements of the law, for these tell the jury that if 
the injuries and death complained of were the result of
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the negligence of the Ferguson Company, or its servants, 
in the manner in which they . were - towing the track, and 
that such negligence was the sole and proximate cause 
of the collision and tbe wreck of Parker's car, tO- find 
for plaintiff Albritton, unless it be determined that she 
was engaged in a joint enterprise with 'Parker. This in-
struction either assumes the negligence of Parker (and 

•on that account that the joint enterprise did constitute 
a. defense) but it is so stated that, notwithstanding the 
jury may determine as a matter of fact that Parker and 
Miss Albritton were neither negligent, yet if the jury 
believed,from •he evidence that they were engaged in a 
joint enterprise, tbis fact, that they were so engaged, was 
a comPlete defense. It takes . no _argument to convince 
anybody that such cannot be the law. 

As We have .proceeded in our analysis of this ease 
and instructiOns given by the court, we have reaehed the 
conclusion that the basis 'for most of the errors com-
plained of arises from the so-called matter of joint en-
terprise, which appears to be one of the conditions almost 
impossible to define or describe as distinguished from 
the relation of bost and guest under ordinary conditions. 
• The court's instruction . No. 18, given at the instance 
of the court, is, perhaps, correct as far as it goeS. While 
we have approved in some of our cases the announcement 
in Vol. 4, Chapter 65, p. 171., § 2372, of Blashfield on Auto-
mobiles, we have considered that matter in the case of 
Lockhart v. Ross, 191 Ark. 743, 87 S. W. 2d 73, and an-
nounced our 'conclusions, a reference . to which makes it 
unnecessary to set forth or repeat our holding. 

So it must appear that this question, so frequently 
referred to as "common purpose," or "joint enterprise," 
or "joint adventure," should be defined accOrding to the 
definitions that we have heretofOre given. If upon a new 
trial the court may. .not determine, as a matter of law, 
from undisputed evidence whether the relation between 
the parties, the driver of the automobile and Miss Al-
britton, was suCh as to be classed as a joint enterprise, 
or whether they were merely host and guest, and it be 
necessary to a proper conclusion, on account of disputed 
evidence, or evidence of such character that reasonable.
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men might differ as to its effect and value, the court will 
in such event submit to the jury the proposition and give 
instructions to determine the relative rights of the parties 
as their relations may have been determined arising out 
of this question as to joint enterprise, or bost and guest. 

We cannot think it profitable to seek out each instruc-
tion for a critical analysis and determination to aid the 
court upon a new trial. In fact we are convinced it is 
wholly unnecessary to do so and would unduly extend 
this opinion. 

The appellants argue that instructions- given by the 
court upon the matter of intoxication are abstract and 
that there is no evidence to justify the giving of such 
instructions. We agree with this theory of the appel-
lants, at least, to the extent that we think it apparent 
under the state of the record, as presented here that 
there is nothing from which the jury might have inferred 
MisS Albritton was intoxicated, or, at least, under the 
influence of liquor to the extent that such condition had 
anything to do with the driving or wrecking of the , car, 
inasmuch as Parker was the driver and she was merely 
seated by him in the car at the time of the accident. 

It is not shown that Miss Albritton did very much 
drinking, but even if she had been drinking there is no 
development of the case that tends in the least to show 
that, this might have affected the driving of the car; nor 
do we think that such drinking that she may have done 
at the time shows or establishes a condition as relates 
to her, similar to that in the Chitwood Case. Sparks v. 
Chitwood Motor Co., 192 Ark. 743, 94 S. W. 2d 359. 

The foregoing statements are directed almost exclu-
sively to the case of R. E. Albritton, administrator, v. C. 
M. Ferguson& Son. 

It is necessary now to discuss the alleged errors in 
the .case of H. F. Parker, appellant,.v. C. M. Ferguson & 
Son, appellee. It is urged most seriously in tbis phase of 
the case that all instructions given by the court in regard 
to the drinking were abstract and that it was error on that 
account to give them. We are not in accord with that 
contention. It is also argued that it was error to permit 
Hooker to testify as to statements made to him by Park-
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er, as Parker explained that he was intending to take the 
girls hOme as quickly as he could. 

The only other substantial objections made are as to 
the dying declaration's of Miss Albritton, the alleged priv-
ileged communications, and instruction No. 19, given at 
the request of the defendant. These matters will be dis-
posed of and our conclusions stated in the shortest order 
possible. 

Tarker was the driver of the car and had the respon-
sibility for its control and operation. According . to the 
testimony of the appellants, at least, wfiatever -drinking 
he did might be regarded very differently by a jury try-
ing this case from what counsel for appellants argue as 
a conclusion from evidence, as a basis for a rejection 
of the instructions in regard thereto. The record is not 
free from evidence tbat Parker was not wholly unaffected 
by . the liquor he had drunk. The remark that he made to 
witness Hooker and his declaration to the effect that he 
was going to get rid of :the young ladies as soon as he 
could might well have been the language of a gentleman 
affected with drink, and, by way of parenthesis, we might 
say that as to Parker this evidence of Hooker was admis-
sible, but it should have been received under proper 
adinonition of the court limiting and applying this testi-
mony to Parker. At the time Parker made this remark, 
on the same occasion when he went to the car where 
Hooker was found, be picked up that gentleman's glass 
of buttermilk, drank it and dropped a nickel in the plate 
to pay for it. There is no explanation for that conduct 
by him or the other witnesses, if, in fact, under all the 
circurfistances, • it needs any. This is said in considera-
tion that there is evidence that the young ladies did not 
do much drinking. One of the young men did not drink 
any. The drinking done by the young ladies was of soft 
drinks and beer for the most part. A bottle of gin, 4/5 
of a quart, was disposed of by the party and there is some 
evidence that another bottle of gin was also drunk by 
them. Most men know that some people can drink what 
others consider large quantities without being outwardly 
affected thereby.
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The foregoing statement testified to -by Hooker in 
giving Parker's explanation of the reason he was speed-
ing his guests hothe, if they were guests, in fact, was 
competent against Parker as indicating not only his con-
dition, but the rapidity with which he was discharging 
his social obligations. Parker .himself says tbat he was 
driving at a moderate rate of speed, perhaps thirty-five 
or forty miles. an hour. He did not see the truck that was 
being towed. He says that he was driving straight ahead 
when the truck must have swerved over. and struck the car 
he was driving. If that statement be true, althought it is 
seriously doubted, we cannot find any reasonable excuse 
for his not having seen the truck that was towed by the 
one that he says he did see. • There were four in a seat. 
Parker is a, large man, weighing approximately 200 
pounds.. If he was sitting straight in the car seat, 
he occupied a considerable portion of that front seat. If 
he was erowded into, the corner, as he must have been, 
he was not so . turned that be conld observe objects im-
mediately to his left without turning his head away from 
the usual or normal ;position. 

These are all matters which the jury had a right to 
consider and which they no doubt did consider, together 
with other facts that are in no sense in dispute. Young 
Jimmie Harris was a member of this party.. He was 
the only one who did not drink. He was acquainted with 
the road over which they were driving when the wreck - 
occurred and testified he knew the difference between 
fast and slow driving. At the time of the accident they 
were going approximately seventy-five miles per hour. 
The car swerved when it went . around a curve near 
Wright's filling station; that he began to fear for his 
safety. Someone, he did not remember who it was, asked 
Parker to slow down. They saw vehicle lights ahead, the 
ones upon the truck. They passed the .first at the same 
speed at which the car had been traveling. .Just before 
hitting the second truck the car seemed to swerve off the 
highway onto the shoulder and the driver evidently 
turned back to the left and that was when the collision 
occurred. It was only a glancing lick and the real trouble 
came when the car hit the culvert and went into a ditch.
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This witness testified as to many other matters, but .we 
have stated the above because it is in conformity, we 
think, with the effect of the testimony of another witness, 
Hillary Rudder. Rudder was city engineer of the city of 
Pine Bluff. He went there to the scene of the accident, 
made a survey of the situation where the wreck occurred, 
drew a plat, and made measurements. He testified that 
the road was eighteen feet wide. On each side was a ditch 
beyond the shoulder of the road. He fOund the skid marks 
upon the highway. He identified by a line indicating 
where.the car left the road, as shown by the .impression 
the wheels made in- the grass and weeds along the high-
way. The line marked by the travel of the car was .a 
straight line, approximately 499 feet long. 

Mr. J. T. Stone, a man who lived near that part of 
the highway where the accident took place, testified that 
he was in bed when he heard the collision ; that he got 
up and dressed and went out upon the highway, and that 
he saw two trucks in front of bis house. About 200 yards 
or better down the road, in a ditch, was a car, and he saw 
the wheels turning in the air. He called an ambulance. 
The next morning he traced the tracks of the car that had 
been in the wreck and saw the marks of the tires all the 
way down to the place where it had hit and went into the 
ditch. He identified photographs. There weye some skid 
marks at the place where the accident took place. When 
he had offered his assistance and was helping people get 
out of the car, he smelled alcohol on the breath of 'Parker 
and McCombs. 

The instruction . that is seriously objected. to by coun-
sel for Parker is instruction 19, .given on behalf of the 
defendant,.and that part to which the objection is particu-
larly directed is that the court .told. the jury "In order, 
therefore, for you to return a. verdict for the plaintiffs in 
tbese cases it will be necessary for you to find from the 
evidence not only that the driver of the defendant's truck 
was negligent, but also that the plaintiff H. F. (Red) 
Parker and the deceased, Retha Belle Albritton, were 
not negligent, or. if they were negligeut to the slightest. 
degree, that such negligence did not contribute to cause 
his or her injury."
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The objection urged is that this instruction put upon 
the.plaintiff, Parker, the burden of proving there was no 
contributory negligence, the burden of proving which, of 
course, rested upon the defendant. We do not think this 
instruction is susceptible of that interpretation and this 
is particularly true in the light of other instructions 
given upon the same point and not in conflict therewith. 
One of these is No. 6, given by the court upon its own 
motion. The court, in explaining the issues to the jury 
in the case of Parker v. Ferguson, said: 

"The main issues for you to determine are : Wheth-
er or not the injuries of Parker, were caused solely by the 
negligence of the agents and servants of Ferguson in 
the operation of the trucks and trailer, or whether or not 
the injuries of Parker were caused solely by the negli-
crence of Parker in the manner in which he was drivinu 
his automobile at the time, or whether or not the negli-
gence of Parker, if any, combined or concurred with 
the negligence, if any, of the servants of Ferguson to 
cause or contribute to Parker's injuries." It appears 
that the issues were clearly and directly presented to 
the jury and that the jury must have understood these 
issues as defined, particularly as to the rights of Parker. 

We do not think there was prejudicial error in this 
submission of Parker's case. If he was guilty of negli-. 
gence that contributed to or caused bis injury, he did 
not have a right to a recovery. The jury's verdict, under 
a submission of these facts above stated, found against 
him and that verdict is conclusive upon appeal, provided 
there is no error that sbows an improper submission. 

In addition to these matters as determined • y the 
jury, we think it may be said, without an invasion of that 
field which is perfectly within the realm of the jury to 
find and determine facts, that the physical facts in this 
case demonstrate beyond any doubt, that Parker, the 
driver of the car was negligent in its operation at the 
time of the collision and accident. 

The proof of the engineer is undisputed that the car 
ran on for a distance of approximately 500 feet after the 
collision. It then hit the culvert with so much force as 
to wreck the car •which had to that time only suffered-
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the blow-out of a casing. It is not disputed that after 
Mr. Stone heard the crash, he dressed and went 200 
yards and found the car with the wheels in the air still 
spinning. If the car were driven at that moderate rate 
of speed, which Parker testified to in his evidence, then 
he was negligent in not stopping it before this crash oc-
curred. The car had been driven, according to his testi-
mony only five or six thousand miles. It was in good 
condition. Traveling at thirty-five or forty miles it could 
have been stopped at not more than half the distance it 
ran after the collision with the truck. There was a wide 
margin of safety if there had not been unusual speed. 
The engineer's evidence corroborates and fortifies what 
was said by Jimmie Harris who fixed the rate of speed 
at approximately seventy-five miles an hour. 

These physical facts and conditions presented, with-
out substantial dispute or controversy, in regard to their 
accuracy, .conclusively determined that Parker was not 
entitled to recover. 

The verdict should have been directed by the court 
against Parker. That being true, any instruction not 
going that far was too favorable and not prejudicial. 

The foregoing disposes of the most important of the 
alleged errors. The only other matters are in regard to 
the dying declarations and the suggested privileged 
communications. 

It is argued that the court committed error in the 
matter of permitting the nurse who waited on Miss Al-
britton to testify in regard to statements she had made as 
a dying declaration; that this violated two rules of evi-
dence arising out of recent legislation, Pope's Dig., 
§ 5201, one that it was not proper to permit the nurse to 
detail the dying declarations of Miss Albritton. With-
out considering the competency of her statement as made, 
let us suggest that the dying declarations become compe-
tent by reason of a declaration of the law that formerly 
existed as re-enacted by the Legislature in 1935. No 
doubt it was the purpose of this legislation to open a 
way to get in proof otherwise held inadmissible. Now, 
it would seem sufficient to say that since the Legislature 
has made these declarations admissible in civil cases, we
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have no hesitancy in saying that either party under 
proper allegations may use such dying declarations for 
purposes set forth in the act after proper foundation is 
laid. We suggest there may be a difference, however, in 
attempting to prove facts by such declarations and in the 
presentations of mere conclusions. 

The other error suggested is that the court improp-
erly permitted the nurse to testify, the objection being 
that since she was the nurse communications made to her 
and in her presence were privileged. It is argued that 
comparatively recent legislation, see § 5159, Pope's Dig., 
to the effect that if a patient shall offer his physician 
as a witness the other party may in like manner call other 
physicians, regarding the privilege as having been waiv-
ed. The theory of appellants is that although they put 
on a physician, appellee could not offer any one who was 
not a physician, or, if they had put on a nurse, the ap-
pellants could not have offered a physician. We think 
that interpretation of the statute is too technical to serve 
the purpose no doubt intended by the Legislature. With-
out an attempt or effort at construction we merely de-
clare our conclusion. 

It had heretofore been the law that certain communi-
cations to or with doctors or nurses are privileged. Oc-
casions are not infrequent in which perhaps two or three 
physicians, or maybe more, may have examined a pa-
tient and have determined the extent and effect of his 
injuries. Yet they would not be permitted to testify and 
the so-called injured party might take or choose such phy-
sician or party as he deemed most favorable to him in 
the statement of the nature, extent and effect of his in-
juries, and at the same time each of the other attending 
physicians be equally competent to declare the result of 
their investigations and findings. So it was deemed to 
the best interest of the public to leave the question of 
privileged communications entirely within the control of 
the injured party ; that he need not call any physician 
to testify as to what his findings were, in his professional 
relationship with him, but should he deem it necessary 
or proper to do so, when he shall have exercised that 
privilege and called his physician to testify in that re-
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spect, his conduct would operate as a waiver of the privi-
lege, and opposing side might call others who had occu-
pied the exact and same relation with the injured party, 
and it would make no difference in that view of the case, 
whether the privileged communication was one in the 
mind or recollection of a doctor or nurse. If the litigant 
waived the privilege, he waived it as to all nurses or 
physicians. Such must have been the intention of the 
Legislature and we so declare it. 

It must not be understood upon a trial anew, in the 
Albritton Case, that we have approved instruction No. 
19, as requested by defendant. While we do not think 
the language is susceptible of the interpretation put upon 
it by counsel for appellants, there is no doubt but that it 
might be improved and the suggested and supposed error 
be entirely eliminated. 

It need not be argued that contributory negligence is 
an affirmative defense, the proof of which , rests upon the 
defendant unless it appears otherwise. 

For the errors indicated the judgment in the case of 
Albritton v. Ferguson ce Son is reversed and remanded 
for a new trial. 

The judgment in the case of Parker v. Ferguson & 
Son is affirmed.


