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v Opinion delivered December 19, 1938.

1. JUDGMENTS—VACATION OF—FRAUD.—A decree in direct contraven-
tion of the findings and declarations of law as reflected by the
court’s opinion filed with the papers in the case in which it is
ordered that a decree be entered conforming thereto would, in
effect, be a fraud on the court, if permitted to stand, and, although
no fraud was alleged, was properly vacated on motion filed at the
same term of court.

2. JUDGMENTS—VACATION DECREES.—The contention that a vacation
decree, in appellee’s suit to collect delinquent improvement district
taxes, dismissing the action-as without equity was, since there
was no appeal therefrom, a final adjudication of the rights of the
parties could not be sustained where an appeal from the vacation
order brought up the entire proceedings for review, the decree
entered did not conform to the order of the court, nor where the
order to vacate was made at the same term of court at which
the decree was rendered. Pope’s Dig., § 2817.

3. IMPROVEMENT DISTRICTS~—ASSESSMENTS—DEMONSTRABLE MISTAKE.
—The undisputed testimony of appellant in a suit against him to
collect delinquent improvement district taxes that the assessments
against his property were excessive did not show a demonstrable
mistake sufficient to invalidate them and justify an order cancel-
ing them in a proceeding which constituted a collateral attack.

4. IMPROVEMENT DISTRICTS—ASSESSMENT OF BENEFITS.—The twenty

per cent. limitation on assessments for betterments in improve-

ment districts relates to the latest assessed valuation of all prop-
erty in the district, and not to the assessed valuation of any par-
ticular piece of property.

IMPROVEMENT DISTRICT—DELINQUENT ASSESSMENTS—WARRANT FOR

COLLECTION.—No prejudice to appellant arose out of the failure of

the clerk to furnish to the collector his warrant for the collection

of delinquent improvement district taxes, since no dereliction on
the part of the clerk could operate to discharge the tax lien.

6. IMPROVEMENT DISTRICTS—LIMITATIONS ON RIGHT TO COLLECT DE-
LINQUENT TAXES.—The time for enforcing the lien of assessments
in municipal improvement districts is not limited by statute.

7. IMPROVEMENT DISTRICTS—TAXES A TRUST FUND, WHEN.—That the
commissioners of an improvement district hold the tax revenues
as trustees of an express trust against which the statute of limi-
tations does not run and that the funds have been expended
illegally constitutes no defense to an action to collect delinquent
assessments where the funds were expended years before in the
improvement of the streets of the district, since the commissioners
do not hold such revenues.
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8.. IMPROVEMENT DISTRICTS—TAXES.—That the commissioners will, if
the delinquent assessments be collected, have more than enough to .
discharge the district’s indebtedness is no defense, since after the
appellant shall have paid his taxes, he will have been required
to pay no more than other property owners in the district were
required to pay, and_he will be entitled to share w1th them in the
distribution of the surplus.

Appeal from Arkansas Chancery Court, Northern
District; Harry 1. Wooldridge, Chancellor ; af’ﬁlmed

Ing;am & Moher, for appellant.

Reinberger & Remberger ‘and E. D. Dup7 ee, JI for
appellee.

Smrrs, J. Street Improvement District No. 5 of the
. city of Stuttgalt was regularly and properly organized
in 1916 to improve certain streets in that city. The ordi-
nance levying assessments of benefits was passed August
7, 1916. Money was borrowed by the district to pay for
the improvement, bonds were executed and sold and the
assessments pledged for the payment thereof.

The district’s commissioners filed suit in its.own
name on October 5, 1934, to enforce payment of certain
delinquent assessments. The town lots of appellant In-
gram were included in this suit. At the time the distriet
was formed Ingram was the owner of lots 1 to 19, both
inclusive, block 8, of Union Addition to the city of Stutt-
gart, and the valuation thereof, as shown by the last
county assessment, was $2,000, and betterments were as-
sessed against these lots by the improvement district in
the sum of $2,496.81. He paid taxes for five years, aggre-
gating $843.42, and then refused to pay any more and
requested a revision of the assessments, which request
was denied. In 1925, Ingram sold lots 9, 10, 11 and 12 to .
Stroh and Young, who have since paid the assessments
against their lots, and they are not involved in this suit.

Under the ordinance levying the assessments of bene-
fits the annual assessments became delinquent on October
17 of each year if not paid by that date. Ingram’s first
delinquency occurred October 17, 1923, for the taxes due
in 1923, but the suit for these taxes and the other taxes
which later became delinquent was not filed until October
5, 1934, which was ten days after the last bond issued by
the distriet had heen paid. The distriet at that time
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had no indebtedness outstanding except the sum of $350

" due its attorney for services rendered, the validity of

which indebtedness is not questioned. )

Ingram alleged in his answer that he had already
paid a sum in excess of any benefits received, and he
alleged that the bonds and other indebtedness of the dis-
trict had been paid except said sum of $350. He alleged
that the commissioners of the district had misappro-
priated the sum of $3,052, which, if collected, as it could
and should be, would render any other collection unneces-
sary and that the commissioners then had in their hands
the sum of $669,30. Upon these allegations he denies the
authority of the district to enforce payment of delinquernt
assessments. '

H. S. Neal filed an intervention in the suit to collect
the delinquent taxes, in which he alleged that he was a
property owner and taxpayer within the improvement
district, and that the last assessment against the prop-
erty -in the district was for the year 1934, which he and
other property -owners had paid in full, together with all
prior assessments. He alleged that the aggregate of all
assessments due and unpaid was $2,563.31, exclusive of
interest and costs.

The intervener alleged that the taxes paid by him-
self and other taxpayers had created a fund sufficient to
retire all the bonds and practically all other indebted-
ness owing by the district, so that he and other taxpayers
similarly situated have contributed a greater amount
towards the payment of the indebtedness of the district
than they would have been required to pay if all other
- taxpayers had paid their annual assessments, as the same
became due and payable. He, therefore, prayed that all
delinquent. taxes be collected, and that the balance re-
maining after the payment of the debts of the district be
prorated among the taxpayers who had paid their assess-
ments. An answer was filed to this intervention denying
the equity of granting this relief.

An agreed statement of facts was filed relating to
the value and betterments of Ingram’s lots, which ap-
pears to show that his assessments were excessive and
were greater than those of certain other owners of similar
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property; that the commissioners of the district paid out
of the funds of the district the sum of $3,052 for repairs
made to the streets which the district had improved, and
that the streets of the distriect had been turned over to
the city of Stuttgart, which city had levied a special tax
in the fall of 1935 to repair the streets within the improve-
ment district and certain other streets in the city, and
~ further that no warrant for the collection of delinquent
assessments against any property within said district was
ever issued by the clerk or recorder of said city, or any
other officer, for any year except 1918. :

It was stipulated that the cause might be heard and
a decree rendered in vacation, and this was done, and a
written opinion was prepared by the chancellor. In this
opinion it was found that the delinquent taxes, exclusive
of penalty, interest and costs, amounted to $2,563.31;
that the original complaint had been adopted by the in--
tervener, and that the assessments were not demons-
trably erroneous.

Upon the question of the expenditure of the $3,052
by the commissioners for repairs, the court found that the
money had been spent for this purpose without author-
ity, ‘““and that some adjustment should be made of the
amount so expended before a final decree is rendered in
this case. In other words, I am holding that the com-
missioners are personally liable for the amount of the
expenditures made by them for repairs in the sum of
$3,052, and that the defendants are liable for the pay-
ment of the delinquent taxes for the years set out in the
agreed statement of facts. Of course, there can be no
penalty collected. The Supreme Court of Arkansas has
so held in the case of McPherson v. Board of Commis-
sioners, 178 Ark. 289,10 S. W. 2d 876.”’

The opinion of the chancellor reviews and quotes
from the opinion of this court in the case of Paving Dis-
trict No. 5 v. Fernandez, 142 Ark. 21, 217 S. W. 795, and
the same case in 144 Ark. 550, 223 S. W. 24, and from the
- case of Thibault v. McHaney, Receiver, 127 - Ark. 1, 192
S. W. 183. The effect. of the opinion is to grant the
relief prayed by the district and the intervener, and con-
cludes with the direction that ¢‘A decree will be entered
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in conformity with. this opinion when prepared and ap-

proved by counsel for the respective parties.”” The opin-

ion is dated April 6, 1938, and is 1nd01 sed by the clerk of

the court July 25, ]938

A decree was entered in vacation directing the com-
missioners to pay the attorney’s fee, and 1e01tes that
‘““The court finds all the questions of law and fact in
favor of the answering defendants, and finds that there
is no equity in the complaint as against said defendants,
nor is there any equity in the intervention, and that both
the said complaint and said intervention should be and
the same are both hereby dismissed, as to said answering
defendants, for want of equity as to all the lots herem-
before described.”” It was ordered that the district
be dissolved, and that after paying the attorney’s fee to
distribute any balance among the parties who paid their
last assessment, and that all decrees or claims of the dis-
_trict ‘““be and they are hereby satisfied.”’

The decree does not reflect the finding and opinion
of the court, but is in direet contravention of it. There
is no intimation that any fraud was practiced or at-
tempted upon the court, but, in effect it would be a fraud
if the decree was pelmltted to stand as the decree of the
court.

On July 25 1938, which was a dav of the same term
of court, a m0t10n was filed by attorneys for the improve-
ment district to set aside this vacation decree, upon the
ground that it was entered without notice and did not
confmm to the opinion rendered by the court on April 6,
1938. This motion was sustained on the day on which it
was filed, and it was ordered that the decree be vacated
and set asicle On the same day the court rendered a sup-
plemental opinion. It cannot be said that the chancellor
may have changed his mind between the date of the first
opinion and the date of the entry of the vacation decree,
for the reason that this last opinion differs from the first
one im a single respect, and that was to set aside the di- -
rection tha.t a decree be rendered against the commis-
sioners. In explanation of this change in directions in
the deeree the opinion recites:
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“‘It will be observed from reading the above portion
of the agreed statement of facts that the court had no
way of ascertaining as to when this expenditure was
made, whether beyond or within the statutory period of
limitation, and as the court did not feel justified in as-
suming that the expenditure of this amount was barred
by limitation the commissioners were found to be liable
for this unauthorized expenditure. This finding was,
of course, based on decisions of the Supreme Court of
Arkansas. .

‘““‘However, it has now been shown by the answer
of one of the original commissioners of the distriet, C. H.
Denslow, and oral testimony in support thereof, that the
above amount, $3,052, was expended by him and the other -
former commissioners of the improvement distriet for
necessary repairs made upon the streets embraced in
this particular paving district. It is further shown by
his answer that this expenditure was made many years
ago and any claim for this amount is now and has long
since been barred by the statute of limitation. There-
fore the former or old commissioners of this improve-
" ment district, including Mr. Denslow, could not be legally.
held for this expenditure, even though it was not author-
ized by law, and that part of the original opinion rendered
in this cause on April 6, 1938, which holds the commis-
sioners liable personally for the sum of $3,052 expended
by them, for the reasons herein stated is eliminated, and
the decree will be confined solely to the rendition of judg-
ment against the delinquent defendants for the amount
shown to be due by them, which, as I understand, is $2,-
563.31, exclusive of penalty, interest and cost.

‘““The opinion rendered herein on April 6, 1938, is
therefore amended, as siated herein, and the decree will
he entered accordingly.’’ :

Upon this amended opinion there was rendered and
entered the decree from which is this appeal. Upon the
opinion amended in this respect only this decree finds
and adjudges that the claim for revenues improperly ex-
pended by the commissioners is barred by the statute of
limitations, and a lien for the delinquent taxes was de-
clared and a sale of the lots ordered if the taxes be not
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paid within the time limited for that purpose. The com-
missioner appointed to make the sale was directed to
report his actions thereunder for such further orders as
may be necessary. Both the first and second opinions
of the court above referred to manifest the intention of
the court to have the delinquent taxes collected and re-
ported and the proceeds, after paying all the obligations
of the district, prorated among the property owners in a
manner later to be directed.

The first question to be disposed of is the effect of
‘the decree entered as a vacation decree. The insistence
is that this decree dismissed the whole proceedings as
being without equity, and has become final, inasmuch as
no appeal was prosecuted therefrom.

This contention eannot be sustained for several rea-
sons. The first is that this appeal has brought before
us for review the ‘entire proceedings. The second—
which is, of itself, a sufficient reason—is that the alleged
vacation decree was not the decree of the court. It not
only did not reflect the order and judgment of the court,.
but was in direct contravention of it. Certainly, the
court was not without power to correct this obvious error.
The second decree was somewhat in the nature of a
. numc, pro tunc order, made to have the records speak the
truth, not to change the court’s order and direction, but
to make the decree conform to the order which had been
made and the directions which had been given in the
opinion, and this opinion had directed that a decree be
prepared to conform with its directions, but, as has been
said, this was not done. Another reason is that both
decrees were rendered at the same term of court, and
the matter remained within the control of the court until
after the expiration of the term, and the change was
made before the term had expired.

- It is conceded that this would be the law but for
the faet that the first decree was rendered in vacation.
We think that this distinetion is artificial, and not sub-
stantial and does not accord with our cases on the
subject. :

The case of Metz v. Melton Coal Co., 185 Ark. 486, 47
S. W. 2d 803, involved a vacation decree which was later
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vacated and set aside. This case declared the practice
under § 2190, Crawford & Moses’ Digest, which reads
as follows: “A chancellor may dehvel opinions and
make and sign decrees in vacation in causes taken under
advisement by him at a term of the court; and, by con-
sent of parties, or of their solicitors of record, he may
try causes and deliver opinions, and make and sign de-
crees in vacation. Such decrees, and all other orders
and decrees which a chancellor may make in vacation
shall be entered and recorded on the records of the court
in which the cause, or matter is pending, and shall have
the same force and effect as if made, entered and re-
corded in term time, and appeals may be had therefrom
as in other cases.”’

Act No. 5 of the Acts of 1937 p. 16, was ‘“An act to
amend § 2190, C. & M. Digest of the statutes of the state
of Arkansas, so as to provide that chancery courts will
always be in session for the rendition and enforcement
of orders and decrees affecting domestic relations.”” As
thus amended the act appears as § 2817, Pope’s Digest.
This act of 1937 effects no change in § 2190, Crawford
& Moses’ Digest, so far as it relates to the question here
under consideration, that of the power of the court to
amend, vacate, or correct decrees rendered in vacation
before the expiration of the term of court.

The holdings of the court in this case of Metz v.
Melton Coal-Co., supra, as reflected in the headnotes of
that case, are as follows A default judgment may be set
aside on motion and without notice at the same term at )
which it was rendered, and no appeal lies from a decree
setting aside a default judgment. In the body of that
opinion it was said: ‘“‘This court has many times held
that the trial court may during the term vacate its judg-
ments, and that it might do so without notice.”’

We perceive nothing in this § 2190, Crawford &
Moses’ Digest, which mdlcates that sanctlty should be
given to vacation decrees, making them impervious to
the further order of the court during the same term.
The contrary appears to be true, as the section quoted
provides that such decrees “. . . shall have the same
force and effect as if made, entered and recorded in term
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- time, and appeals may be had therefrom as in other
cases.”” See, also, Browning v. Berg, 196 Ark. 595, 118 S.
W. 2d 1017. _
We conclude, therefore, that the vacation decree does
- not conclude the question that the suit of the improve-
ment district to enforce the payment of the delinquent
taxes is without equity. '

The court expressly found the fact to be that no
demonstrable error had been made to appear in Ingram’s
assessments of benefits which operated to invalidate
them. There was no testimony in refutation of that
offered by Ingram to the effect that his assessments were
excessive in comparison with those of other owners of
similar property; but this was not a demonstrable niis-
take, within the meaning of our decisions permitting their
cancellation when, collaterally attacked, as they are here. -
The remedy provided by the legislation under which the
improvement district was created to correct such errors
is by appeal from the assessments within the time and
manner allowed by law for that purpose. Among the in-
numerable cases to this effect is the late case of Wood. v.
Tobin, 193 Ark. 964, 104 S. W. 2d 203. A

In the case of Carney v. Walbe, 175 Ark. 746, 300 S.
W. 413, Chief Justice Harr said: ‘“By the expression,
‘demonstrable mistake,’ is meant a mistake of fact as to
the existence of which there is no room for doubt. (Citing
cases.)”” He further said: ‘“Where the property owner
delays until after the period of time preseribed by statute
. for a direct attack on the action of the council establish-
ing the district and the assessment of benefits to the real
property situated therein a suit of the property owner
to review the proceedings of the common council estab-
lishing the district or the board of assessors in assessing
the benefits to the real property within the district is a
collateral attack, and.such proceedings can only be set
aside when they appear on their face to be demonstrably
erroneous. In the case last cited, in discussing the rule
as to a collateral attack on a street improvement dis-
triet, it was expressly stated that the court could only
look to the face of the papers to discover whetlier or not
there was a demonstrable error in the assessment of
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beunefits, and House v. Road Improvement District, 158

Ark. 357, 251 S. W. 21, was cited.”’

Certainly the fact that appellant’s betterments were
assessed at an amount more than twenty per cent. greater
than his last assessed valuation for general taxation does
not constitute a demonstrable mistake. As a matter of
fact they were more than one hundred per cent. greater
than his assessed valuation for general taxation, but this
court has uniformly held that this twenty per cent. limi-
tation relates to the latest assessed valuation of all the
property in the distriet, and not to the assessed valuation
of any particular piece of property. - The law was so
declared in the case of Kirst v. Street Improvement Dis-
trict, 86 Ark. 1, 109 S. W. 526, and that interpretation
of this limitation has been frequently reaffirmed.

The contention that the suit to enforce payment of
the delinquent taxes was unauthorized, because no war-
rant for the collection of assessments was ever issued by
the clerk or recorder of the city of Stuttgart, as required
by § 5669, Crawford & Moses’ Digest, is answered by
the opinion in the case of Martin v. Board of Commis-
sioners Street Improvement District No. 5 of Stuttgart,
190 Ark. 747, 81 S.-'W. 2d 414. It was stipulated in that
case ‘‘That no warrant was issued by the city clerk or
town recorder to the city collector authorizing the col-
lection of assessments upon the property except the first
within forty days after the passage of the ordinance
creating the district, and fixing a lien upon the property
within the distriet.”” That case involved the collection
of delinquent taxes of 1928 and each year thereafter,
including 1934. It will be observed that we have here the
identical district—Street Improvemént District No. 5 of
Stuttgart—trying to enforce payment of delinquent taxes
for some of the same years involved in the Martin Case,
supra. In overruling the contention made in that case,
as in this, we there said: ‘“We are unable to see, par-
ticularly in this case, any prejudicial effect arising ouf
of the failure of the clerk or recorder to furnish to the
city collector a list of properties, together with the assess-
ments to. be collected, with a warrant authoriziug the
collection thereof. This dereliction of duty on the part -



414 Ixneram v. Boarp or COMMISSIONERS OF [197
StrEET IMPrROVEMENT DisTRICT No. 5.

of the clerk certainly did not operate as a discharge of

the lien. . . .7

It was contended in that case, as here, that the right
to collect delinquent assessments was barred by the stat-
ute of limitations when suit was filed, but it was there
held, to quote a headnote in that case, that ‘“The time
for enforecing the lien of assessments in municipal im-
provement districts is not limited by statute.”’

This is not a case where all property owners have
paid their taxes equally and sufficiently to discharge the
indebtedness of the district, but, notwithstanding that
fact, the attempt is made to collect additional taxes. In
such a case any propery owner might well vesist the col-
lection of further taxes. But it will be remembered that
this Martin Case, supra, involved taxes due appellee,
Street Improvement District No. 5 of Stuttgart, for the
same years for which appellants’ lands were delinquent.
Whether there was only one suit or separate suits does
‘not appear, but the facts are the same in both cases, and
there is the same authority to sue in this case as existed
in the Martin Case, and the relief granted there was to
compel the delinquent landowners to pay their taxes.

It is finally argued that the court was in error in
holding that the suit against the commissioners for the
diversion of funds, as hereinabove stated, by using the
taxes of the district to repair the streets, was barred by
the statute of limitations, and it is insisted that if these
funds were recovered, as they may be and should be,
there would be no occasion to collect further taxes, espe-
cially so as the commissioners then had $669.30 in their
hands.~ 4

The case of Roper v. Greene & Lawrence Drainage
District, 194 Ark. 493, 108 S. W. 2d 584, is cited to sup-
port the contention that the custody of the taxes collected
for the benefit of the improvement district constituted
an express trust, against the enforcement of which the
plea of the statute of limitations is not available.

The $3,052 was expended for the benefit of the dis-
trict, but for a purpose not authorized by law. In the
Roper Case, supra, assessed benefits had been collected
for the purpose of retiring the bonds issued by the dis-
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trict, to construct the improvement. The holder of one
of these bonds sued to enforce its payment. The bond
had matured more than five years before the suit was
filed. It was said that the commissioners held tax reve-
nues as trustees of an express trust, against which the
statute of limitations did not run, and the bondholder was .
permitted to recover. The commissioners here did not
have possession of the money spent to repair the streets,
indeed it had been spent many years ago, as found by the
court; but in view of what will later be said, this affords
no excuse to appellant for refusing to pay his taxes.

It appears to be true that if the collection of the
delinquent taxes here sued for is.enforced the commis-
sioners will then have in their hands a sum greater than
is necessary to discharge the obligations of the district,
and the court has reserved for future decision the dis-
posal of this excess. But this fact constitutes no defense.
When appellant has paid or been compelled to pay the
taxes here sued for, he will then have paid no more
than any other property owner in the district has been
compelled to pay.

This question has been decided adversely to appel-
lants’ eontention in several different cases. These pay-
ments by others were not voluntary payments. It was
said in the case of Thibault v. McHaney, 127 Ark. 1, 192
S. W. 183, that ‘“The ascertainment by the court of the
amount necessary to assess against the property was a
mere estimate, and the payment by the property owner:
was upon the implied assurance that the amount in excess
of what was required to discharge the obligations of the
district wounld be refunded pro rata to the property own-
ers. Now these recalcitrant taxpayers say that they
should be permitted to profit by the fact that they held
back and refused to pay until the other property owners
paid substantially enough to discharge the joint obliga-
tions. The position is wholly untenable, and the doctrine
invoked has no application, which is based entirely upon
the theory of estoppel—that one who pays money vol-
untarily, and with full knowledge of the facts will not
be heard to assert the right to recover it back. In this
instance the property owners undoubtedly paid volun-
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tarily with knowledge of the facts, but, as already stated,

they paid upon the implied assurance that all of the tax-

payers would be required to respond in like proportion,

and that any sum in excess of the amount required to

discharge the obligations would be refunded.”’

In the case of Paving District No. 5 v. Fernandez, 142
Ark. 21, 217 S. W. 795, the facts were that the commis-
sioners of a municipal improvement district, after paying
the cost of the improvement, and after discharging all
obligations of the district, had $22,000 in their hands.
It was held in that case that the act of the General As-
sembly authorizing the expenditure of this money for
repairs was an unconstitutional diversion of public funds,
and it was there also held that the action of the chan-
cellor in appointing a receiver to work out the equities
between the property owners was error, for the reason
that the control of the funds could not be taken from
the hands of the commissioners of the district, as the
courf might give to and enforce any directions to the com-
missioners as well as to a receiver. But that portion of
the decree which directed that unpaid taxes be collected,
to the end that all property owners might share equally

. the burden of paying for the improvement was affirmed,
notwithstanding the fact that the distriet then had no
outstanding obligations. This was true because, as there
said, ‘‘All the affairs of the district could not be wound
up until all the outstanding assessments had been col-
lected, as it counld not be known prior to that time the sum
to he divided. among the taxpayers.”” In other words,
until all the taxpayers had paid proportionately the ex-
cess in the hands of the commissioners could not he ascer-
tained and equitably divided.

By the time this Fernandez Case reached this.court
on the second appeal (144 Ark. 550, 223 S. W. 24), it was
said in that opinion that ‘‘It affirmatively appears that
the major portion of the taxes have since heen collected
by foreclosure proceedings. The court considered the
advisability of postponing the distribution of the fund
until all delinquent taxes had been collected, but in the
decree rendered the court found the fact to be that the
cost of collecting such assessments as remained unpaid
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would practically equal the sum collected and would add
so small a sum to the amount to be distributed that fur-
ther delay was not advisable.”” The right and the duty
of the commissioners to collect delinquent assessments
was not questioned, but was fully recognized. It was
there said: ‘‘In view of the fact that more than three
years have elapsed since the filing of this audit, showing
the delinquent assessments, we cannot say that the court
abused 1ts discretion in ordering the distribution at this
time. Moreover, the decree reflects the purpose of the
court to retain control of the case until all equities have
been adjusted.’’

In the case of Chicago Mill & Lumber Co. v. Drain-
age District. No. 17,172 Ark. 1059, 291 S. W. 810, so many
landowners made default in paying their drainage taxes
that it became necessary to increase the per cent. of the
betterments to be collected. The lumber company com-
plained that this would not be necessary if all the land-
owners paid their taxes, as it had done, and that this
inerease discriminated against those who were willing
to pay, and had done so. It was there said: ‘‘The con-
tention of appellant, expressed in its second request, that
the levy of the proposed rate would result in requiring
it and other landowners who had paid and who continued
to pay their taxes to bear a greater proportionate burden
than that imposed upon the lands which were allowed to
go delinquent, is answered in the Rowland Case, supra,
and in that of Arkansas-Louisiana Highway Imp. Dist.
v. Pickens, 169 Ark. 603, 276 S. W. 355. It was pointed
out in those cases that the lien of the district continued
until the taxes were paid or until the lands themselves
were acquired by the district through sales for the non-
payment of the taxes, and that, when the delinquent taxes
were paid, they became available and.should be used in
paying the obligations of the distriet, and further, that,
if the lands were sold to the district and not redeemed,
then the entire value of the lands to be realized by a sale
thereof would be available for this purpose. So that,
while a delay would be entailed in obtaining and applying
revenues from the delinquent lands, these revenues would
finally be obtained and applied, and thus no unequal bur-
den would be imposed.’’
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It is insisted that even though appellants’ assess-
ments are not demonstrably erroneous, it would, never-
theless, be inequitable and unnecessary to require him
to pay more taxes, for the reason that the distriet has.
discharged its bonds and owes but little else. This is
true as to the debts, but, as was said in the Chicago Mill
& Lumber Company Case, supra, and in the Fernandez
Cases, this result has been achieved by certain land-
owners paying their taxes, while others declined to do so,
and when appellants have paid delinquent taxes against-
their lands, they will then have done no more than other
property owners have already been required to do. They
- will then, and not before, have discharged their propor-
tionate parts of the district’s debts, and as the decree
permits payment without penalty or interest, they have
had an indulgence not enjoyed by the other property
owners who long since paid their taxes. When all have
paid their taxes the court, as in the Fernandez Case,
supra, may do equity. It cannot do so before. :

The decree of the court below is correct, and it is,
therefore, affirmed. L

HuwmpaREYS and.l\IEHAFFY, JJ ., dissent.



