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WHaIiTE v. MILBURN.

4-5314° _ 122 S. W. 2d 589
A Opinion delivered December 19, 1938.
1. MORTGAGES—FORECLOSURE—DEFENSES. — If the mortgaged land

were conveyed by deed to the mortgagee in satisfaction of the
debt, it is a complete defense to an action to foreclcose the
mortgage. .

2. MORTGAGES—FORECLOSURE—PRESUMPTIONS.—Although, in a mort-
gage foreclosure proceeding, there is nothing to show that the
note sued on was filed with the clerk, it will, on appeal, be pre-
sumed that the note was offered in evidence and submitted to
the court when the deree was rendered, as was the mortgage.

3. PROCESS—SERVICE.—Evidence in a mortgage foreclosure, held
sufficient to show that the wife had knowledge of the fact that
a summons for her was left with her husband.
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4. MORTGAGES—DEFENSES—WAIVER.—In the proceeding to foreclose
the mortgage against appellants, the defense that the land had
been deeded to the mortgagee in satisfaction of the mortgage debt
was waived by failing to plead it.

ATTORNEY AND CLIENT-—NEGLIGENCE OF ATTORNEY.—The negh-

gence of the attorney for appellants in failing to file answer in

the foreclosure proceedings was attributable to his clients.

6. APPEAL AND ERROR—MORTGAGES.—Evidence in action to set aside
foreclosure decree and deficiency’ judgment, held insufficient for
that purpose.

7. FRAUDULENT CONVEYANCES.—Where appellants conveyed land to
their daughters and son-in-law while indebted to appellee, a de-
cree setting aside the conveyance as fraudulent was proper, since
whether made with intent to defraud appellees or not, it had that
effect.

[51]

Appeal from Lonoke Chancery Court; Frank H.
Dodge, Chancellor; affirmed.

Carmichael & H endricks, for appellant.

George L. Morris and Chas. B. Thweatt, for appellee.

Baxker, J. We offer a brief statement of the issues
involved in this case. A suit was brought by George H.
Milburn for a decree of foreclosure of a mortgage exe-
cuted by J. C. White and Laura White. In due time the
decree was rendered, the property foreclosed upon was
- sold, and there was a deficiency of $3,306.65. MTwo or
three months prior to the sale of this property J. C.
White and his wife were sued to cancel an alleged fraudu-
lent conveyance of other property wherein about five
hundred acres of land were deeded to the two danghters
of White and his wife and to a son-in-law, the husband
of one of the daughters. White and his wife filed a suit
which they have been pleased to call a ‘“bill of review?’
to cancel the foreclosure decree and set aside the sale,
pleadmO' that they have a meritorious defense thereto
in that two or three years prior to the foreclosure decree
they had exccuted a deed and delivered same to M.
Harry Ehlers, an agent for and in charge of properties
belonging to the appe]]ee, Milburn; that said conveyance
was in satlsfactlon of all 1ndebtedness

It may be said that if this contention on the part of.
appellants is well founded, a decision so holdmg and
declaring necessarlly settles the second suit in regard to
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the deficiency judgment and the alleged voluntary con-
veyance of property by the appellants ‘Appellants urge,
first, that there was no service of summons upon Mls
Whlte in the matter of the foreclosure suit; that at the
time it was instituted Mr. White was served with a copy
of the summons at England, Arkansas, and that a copy
was delivered to him for his wife who was ill at the time,
and the proof offered on behalf of appellants, apparently,
is sufficient to justify their contention that there was in
fact no service upon Mrs. White. She was ill for several
months and, according to her statements, decree of fore-
closure had already been rendered when she recovered
and first learned that suit had been instituted, and that
this, as above stated, was several years after the alleged
execution of the deed given in sat1sfact1on of the entire
indebtedness.

Many facts have been set forth, not only by Mr. and
Myrs. White, but by other witnesses who were disinter-
ested, as tending to establish the controversy they make
in regard to the execution of the said deed. A general
statement of them, without repetition of the ev1dence,
will suffice.

Mr. White and Mr. William Ehlers were tenants in
common in possession of the property involved in the
foreclosure. Mr. White says that the amount of the in-
debtedness, $4,500, was the total amount that the two
of them owed, covering their farm operations. Mr.
Ehlers, however, says that the amount of the indebted-
ness was approximately: $9,000; that he himself paid $4,-
500 and that Mr. White, not being able to pay, executed -
his note with the mortgage covering his interest in the
land for $4,500, said amount being the amount he himself
should have paid. The note and mortgage were delivered
to Mr. Harry Ehlers, who was actively in charge of the
Bank of England and who represented appellee, Milburn,
his uncle, with full authority to act in all matters for
Mr. Milburn, even to the extent that he had the right,
power, and authority to accept the alleged deed in full

settlement or satisfaction of such 1ndebtedness Such is
the effect of Mr. Milburn’s testlmony
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Mr. White’s contention is that late in 1932, although
he had farmed the land for that year, Mr. Harry Ehlers
came to his house, or place of business, at Coy, Arkansas,
bringing with him a notary public, that he and his wife
joined in the execution of the deed, at Mr. Harry Ehlers
request, conveying this property. We think it undisputed
that after, sometime in the fall of 1932, Mr. Harry Ehlers
and Mr. William Ehlers had full charge of the property
that had previously been conveyed by Mr. and Mrs.
White’s mortgage. They made all rental contracts, col-
lected all rents. The only act of Mr. White, indicating
that he may have had some interest in the property, is
that he signed a rental waiver in 1933 at the request of
Mr. Ehlers so that tenants could borrow money on
crops. The two Ehlers brothers continued in possession
of this property; handling it in all respects, as, if it were
their own. They even tore down some buildings, which
were upon the land, some of which were of little value,
moved them off the land, and used the lumber in building
other structures. Mr. William Ehlers testified, as did Mr.
White, that before the suit was instituted, he presented
the note which was not surrendered at the time it is al-

“leged the deed was executed, and asked Mr. White about
it, and that Mr. White’s answer was, ‘‘you know about
that.”” Mr. Ehlers then said: ‘“You mean a deed was
executed conveying the land.”” Mr. White answered:
“Yes-7,

Harry Ehlers died in 1933. The purported deed was
never found. Suit was instituted to foreclose the mort-
gage. Mr. White says that at the time the suit was in-
stituted he took a copy of the summons to a lawyer at
England, Arkansas, and asked him to look after it for
him. The attorney employed admits this fact, admits that
he never at any time filed any answer, does not deny that
he had a conversation with the attorney for plainfiff,
Milburn, in regard to the suit in which he is alleged to
have stated that all he thought White wanted was more
time, but states that he has no recollection in regard to
the said conversation and he has no explanation for the
reason, he has fortgotten, why he did not file some an-
swer or take care of the interest of Mr. and Mrs. White
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* under his alleged employment. Indeed, that is one of the
grounds set up by the appellants why the foreclosure de-
cree should be canceled and set aside, that is, that it was
neglected by their counsel.

The questions on this appeal have been presented
under five different heads, the first being, was there legal
ground for vacating the foreclosure decree against White
and, second, the same as to Mrs. White. Third, was there
a meritorious defense to the foreclosure suit. KFourth,
was it .not proper to order a sale of the land alleged to -
have been voluntarily conveyed, and, fifth, was there no
fraudulent conveyance of other property.

_ In discussing these matters, we shall, perhaps, not at-

tempt to discuss these several issues separately, as many
of the facts are so interwoven aud related to each other
that it seems better to state them in chronological order
than otherwise. Let it be said in the beginning that if
there was such a deed executed by White and his wife to
Mr. Milburn in satisfaction of the indebtedness, that con-
veyance was a complete defense to the note and mortgage
sued upon. It would be useless to attempt to argue the
proposition. That defense was not tendered. Milburn
and his nephew, William Ehlers, evidently did not be-
lieve that there had been such conveyance because they
say they were not able to find it among Harry Ehlers’
papers, nor in Mr. Milburn’s lock box, which was kept in
the Bank of England, nor were any of the employees at
- the bank able to locate the deed, and the notary public,
who is alleged to have taken the acknowledgment, though
she is said to have kept a record of notarial aects, and
offered it in evidence, was unable to find that she had
ever taken such acknowledgment and she did not remem-
ber the fact that she had done so. The note and mort-
gage executed by Mr. White and his wife were never sur-
rendered and at the time of the filing and trial of this
case could not be found, though the attorney who filed
the suit testified that, at the time he took the decree, he
had them in his files. The note when finally found, after
the decree of foreclosure, did not show'that it had been
filed with the clerk, as it should have been at the time of
the rendition of the foreclosure decree. But since there is
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a presumption of regularity in the rendition of the decree,
it may be presumed that the note was offered in evidence
and submitted to the court when the decree was rendered,
as was the mortgage, or a copy thereof.

‘Mr. White and his wife did not file an answer to this -
foreclosure suit, though they said they employed an attor-
. ney. - However meritorious their defense may have been,

it was not offered and there is no doubt that Mr. White
had been duly served with summons long prior to the
time of the rendition of this decree. It was he who em-
ployed the attorney. It should be here stated such attor-
ney has no connection with the case under consideration.
It was he who offered to accept service for his wife. Ile
testified that he asked the officer not to attempt to serve
the sammons on his wife because of the fact that she
was very ill and that he was afraid of the effect it might
have upon her. It was long after she had recovered be-
fore she was advised of the sunit. She says the time of
her illness was from September until February. The
summons, however, by its return shows that it was served
on April 28th, some months prior to the time of her ill-
ness, and it was immediately after this service of sum-
mons, according to Mr. White, that he employed the at-
torney. So the reason urged and argued, as the one
preventing the service of summons upon Mrs. White,
wholly fails. There was no reason given why she was
-not.served in April. The deputy sheriff, although he had
testified, upon examination in chief, substantially as Mr.
- White had in regard to why he had not served the sum-
mons on Mrs. White, on cross-examination, admitted
that he had served and returned a summons on her at
one time, but that he did not remember the date therof.
The reason given by Mr. White for not talking to his
_ wife about this suit, when instituted, that she was too ill
to be disturbed in regard to it, fails, when we consider
that the summons was served in April and the beginning
of her illness did -not take place until September. So it
seems almost inconceivable that Mr. White did not com-
municate these facts under the circumstances that seem
- to have been established.

In the face of these facts, as they appear in the rec-
ord, we are impelled to hold that the proposition of
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unavoidable casunalty, as pleaded and sought to be estab-
lished by the appellants, cannot be maintained. Appel-
lants relied on the seventh sub-division of § 8246, Pope’s
Digest. Since the reason urged as the basis of the un-
-avoidable casualty fails, the force of the argument is lost.
It is a little peculiar, in the light of our decisions which
seem to be according to the weight of authority, that the
appellants, on this appeal, charge neglect of their at-
torney not now connected with this suit as a cause or
reason for setting aside the decree of foreclosure. We
have followed that line of authorities which hold that
- the neglect of counsel or attorney must be imputed to his
client. It can be of no advantage to argue that proposi-
tion. Dengler v. Dengler, 196 Ark. 913, 120 S. W. 2d 340;
Merchants’ & Planters’ Bank v. Usseu, 183 Ark. 8.38
38 S. 'W. 2d 1087.-

The .only remaining question in this case is settled
necessarily by our conclusions, first, that there is no meri-
torious defense shown; second that if there were a meri-
torious defense in the mattu of alleged execution of the
deed it was waived by neglecting to plead it in due
time. We now hold that the neg]igence of the attorney is
attributable to his principal, his client.

Therefore, the decree may not be set aside for any
of the causes shown. The sale of the property was made.
" in due time, and, although counsel for the appellants
~ wrote the clerk, counsel filed no pleading to prevent the
confirmation thereof and there was no error in confirm-
ing the sale. The deficiency judgment was, therefore, a ‘
valid obligation and the transfer of the property by
White and his wife by voluntary conveyance and sale at -
the time of this 1ndcbtedne%, if not. made with the actual
intent to defraud creditors, must he deemed to have that
effect, and the decree setting aside such conveyance on
that account was proper. These are all the matters of
substantial importance presented on this appeal, and
it seems they must all be determined -against the ap-
pellants.

The decree of the chdncely court is afﬁl med



