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1. PRINCIPAL AND AGENT—PROOF OF AGENT’S AUTHORITY.—A third
party cannot prove an agent’s authority by merely proving state-
.ments made by the agent.

2. INSURANCE—AUTHORITY OF AGENT.—An extension of time beyond
the grace period for the payment of premium on an insurance
‘policy could not, under the evidence, be granted by an agent for
collection only. : ’

3. INSURANCE—PAYMENT OF PREMIUMS.—An express provision in the
policy to the effect that all premiums must be paid either at
the home office of the company or to an authorized agent and
only upon. delivery of written receipt signed by the president,
vice president. or secretary and countersigned by a representa-
tive of the company contradicts the theory that soliciting and
collecting agents may waive the payment of premiums, or that
they may so extend the time for payment as to amount to a
waiver. .

4. PRINCIPAL AND AGENT.—Those who deal with special agents or
agents having limited authority must determine at their own
risk the extent of the agent’s authority. :

5. APPEAL AND ERROR—INSURANCE.—In appellee’s action on a policy
that had lapsed for failure to.pay premiums on the theory that
the collecting agent had extended the time for payment thereof, a
verdict should have been directed for appellant, since there was'
no evidence to show that the collecting agént had such authority.
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Appeal from Washington Circuit Court; J. 'S.
Combs, Judge; reversed. '

Roy Gean, for appellant.

Rex W. Perkins, for appellee.

BAKER, J. Appellee, Gretchen Broyles, sued the
appellant insurance company upon a $2,000 policy issued
by the National Life & Accident Company insuring the
life of Wayne C. Broyles who died on September 21,
1937. The policy was issued on the 19th day of April,
1934, and premiums were paid in quarterly installments
until the maturity date of the premium falling due on
April 19, 1937. That premium was not paid, but the
policy did not lapse as of that date for the reason that
there was a thirty-one day grace period. Before the
grace period had expired, but near the time of its ex-
piration, the mother of the insured paid to one of the
agents of the company $2 to extend the time for paying
the premium. A few days later, perhaps not much
more than a week, if that-long, she made a second $2
payment. - Her statement is to the effect that the agents
of the company told or advised her that by making these
payments the policy could be kept in force, as she stated,
for two months for each payment of $2. Later in an-
swer to a leading question, suggesting the date, the
effect of her testlmony was that these two payments
extended the policy -until September 30th, which was a
few days after the death of the insured.

There was a jury trial in this case and the Jury ren-
dered a verdict for the appellee, less the quarterly pre-
mium in controversy. The verdiet and consequent judg- -
ment are challenged upon this appeal upon several
grounds, ‘the principal one of which is insufficiency of
the evidence to support the verdict. It takes an analysis
* of this testimony to disclose its weakness in the matters
which we desire to discuss:

One of the insurance agents is spoken of as a su-
perintendent or supelvisor In the brief and argument
on the part of appellee it is not seriously insisted that
theV had the power or authority to do the things which
it is alleged they did do, but it.is only. arO'ued that
the insurance company would be bound, if these agents
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were acting within the apparent scope of their author-
ity. It was also urged that if the company held them
out as having said power in connection with their rep-
resentation or. agency for their company it is'now
estopped to-urge that there was some limitation or re-
striction upon ' their act1v1tles inconsistent - with such
representation.

Appellee, also, argues that since the jury has decided
these questions their verdiet is final and that this court
will not interfere. However sound these matters may
appear from an abstract statement of them, that-is be-
side the issues involved here. In the first place, no evi-
dence was offered justifying a submission of the limit
or-extent of the power or authority of the insurance
- agents to a jury. It has never been the law in this juris-
diction that the authority of -an agent may be proven by
a-third party who merely makes proof of the agents’
statements in that respect. It was so held in Gould & Co.
v. Tatum, 21 Ark. 329, 333.

In the case of Concordza Fire Ins. Co. v. Mitchell,
122 Ark. 357, 183 S. W. 770, it was held that it is “well
settled -that the existence of an agency cannot be estab-
lished by proof of the acts and declarations of the
agents.”” To like effect is the case of Cotton v. Ingram,
114 Ark. 300, 169 S. W. 967. To the same effect is the
holding in Latham v. First Nat. Bank of Ft. Smith, 92
Ark. 315, 122 S.'W. 992. It was there announced: ‘““A
principal is not bound by the acts and declarations of
an agent beyond the scope of his authority. A person
dealing with an agent is bound to ascertain the nature
and extent of his authority. No one has the right to
trust to the mere presumption of authority, nor to the
mere assumption of authority by the agent.”” »(Cases
there cited.)

‘It may be said to be improper to permit a third party
to put-his interpretation upon what he says the agent
said or did, as proof of the agent’s authority. The only
proof in this case about the extension of time for pay-
ment upon the policy, after the expiration of the grace
period, is to. the effect that one of the agents collected
$2, that he went back later and advised Mrs. Broyles that
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he thought it was a $1,000 policy and that the money
had been sent to the company and that he had been sent
back to collect $2 additional since the policy was for
$2,000. In regard to this statement, even if we concede,
as we are inclined to think we should, that Mrs. Broyles’
statement was correct, yet we find that it is beyond dis-
pute that the evidence shows that there can be granted
an extension of an additional thirty days, after the grace
period, and that grant or extension could not be made
by the agents who collected the money. They remitted
this money to the Fort Smith office where there was
power or authority to make the proper extension.
Since there is no other evidence about the right, or
' power, or authority to.extend the payment this evidence
is undisputed. From this undisputed proof, then, the .
only extension that could have been made was that an
additional thirty days was given within which to pay
this quarterly premium, the amount of which was $9.64.
This would have carried this policy to a date not later
than July 19th, and had the additional payment of $5.64
been made after the payment of the $4, the premium
to carry the policy until July 19th would have been suf-
ficient. There was no such payment. The policy lapsed.
On July 19th another quarterly premium fell due.
[t is not urged that there was any payment of this quar-
terly premium due July 19th, nor that it was extended.
At the expiration of the grace period, after that date,
which was not later than August 19th, had premium due
April 19th been paid, the premium not having been paid
the policy would have lapsed. Hence, there were two
periods at either of which the policy might have lapsed,
We have this inconsistent proposition presented,
that by the act of the agents of the company a payment
of $4, which first was stated as being $2 for each two
months, would have extended the policy for four months
and that this four months began after the expiration of
" the grace period and the grace period is determined as
having expired on June 19th. The policy would have
expired on September 19th, which was two days before
the death of the policyholder, and even under that con-
tention he would have had no insurance. The question,
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however, and the answer of the witness was to the effect
that these two $2 payments would have carried the pol-
icy until September 30th, and the witness, the beneficiary
in the policy, answered, ‘‘yes.”’ - It was not even argued
except by inferénce from such answer that the insurance
agents could extend beyond the two two-months periods.
Th1s is the only evidence that is argued to support the
'verdlct Of course, this is not substantlal In faect, it
is so inconsistent with the theory upon which plamtlff
herself, was trying the suit as to be self-contradictory.

Tt is argued that by payment of the $4 the insured
escaped the respon81b111ty of paying premiums and the
company did not have a right to collect from the insured
the balance of that quarterly premium $5.64, nor the next
quarterly premium, maturing in July of $9.64. There is
no proof in the entire record that these agents that were
out soliciting insurance, sometimes collecting premium,
had any power or authority to waive the payment of pre-
miums due the insurance company. '

- We have attempted to avoid detailed discussion of
the evidence offered in this case as the most of it would
tend only to prolong the matter without profit. It may
be proper, however, to call attention to the fact that the
policyholder in this case had at one time been an agent
for this same company. He knew its method of doing
business.. His uncle was also an agent for the company
and he testified he had seen the policyholder a short time
before he left the community to make a trip to Califor-
nia, that he discussed with him the proposition that he
should pay his insurance premiums. The policyholder
had suggested that he thought before he went away on
his trip he would dlspose of some property or holdings
and pay up his premium. He thoroughly appremated
the fact that it had lapsed.
~ To sustain this verdict and ;]udgment under the facts
and circumstances above stated it seems that we would
have to so amend the policy as to make it one that was
nonforfeitable on aceount of the failure to pay premiums
and as one containing such provisions and conditions
that the insured, himself, could not even voluntarily re-
fuse to pay premiums and cause it to.lapse.
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" The express provisions of the policy are to the ef-
fect that all premiums must be paid either at the home
office of the company or to an authorized agent and only
upon delivery of a receipt signed by the president, vice
president, or secretary and counters1gned by a repre-
sentative of the company. " : : : S

R This provision contradlcts the theory that” sohcltlno
and collecting agents may wiive the premiums 61 that
they may so extend‘the date of the payment of premlums
as t0 amouiit' to waivers. *There is no proof that such
agents -had any authouty fo issue pOhCleS ‘pass upon
apphcatlons or waive eondltlons ‘in- pohcies National
Life & Accident Ins. Co.- v."Davison, 187 Ark. 153;+58
S.W. 2d 691; Gordonv New York Ltfe Ins C’o 187 Ark
515, 60 8. W 2d 907.- 2 PR

as having limited authorlty In sich’ cases,. those Who
deal with such agents must detelmlne at their oWn rlsk
the extent of the agents authonty

The court erred in not dlrectmo' a Verdlct because
the1e is no evidence of any kind: showmg the power o1
authority or that the conduct of. agents, even if they
attempted to-do. what is charged that. is, to extend
the policy without payment of premiums, was sufficient_to
prevent a lapse of the pelicy. The proof is to the effect
that the indebtedness against this policy was such under
the automatic nonforfeitable provision of the policy at
the time -of the lapse as.to leave only $1.65 of the-cash
or surrender value. ‘This amount according to the pol-
icy was to be-used to purchase paid-up insurance. This
paid-up insurance amounted to .$5 payable to the insured
at.the.age. of 85 years or.to his beneficiary at his death.
The company admits this liability; under :the provisions
of the policy, the conditions of which are not in any man-
ner in dispute and which: fixes and determmes this meth-

‘od of settlement in cage of lapse L iy

There will, therefore, be a reversaliof- the Judgment
rendered and a judgment here for $5 for -the beneficiary.
This. .amount was tenderéd and the:insurance company
will be permitted to collect costs- accrumg from and after
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thé:date of the tender, costs, if any; prior to that date
will be paid by the insurance company. :



