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PRESLEY V. SCHENEBECK. 

4-4828

Opinion delivered November 22, 1937. 

1. NEW TRIAL.—Where there is a decided conflict in the evidence, 
it is the duty of the trial court to determine where the pre-
ponderance lies when passing on a motion for a- new trial; and 
the Supreme Court will not reverse its action in refusing to 
grant a new trial, although the appellate court may differ with 
it as to where the preponderance lies. 

2. DAMAGES.—In an action for damages for personal injuries sus-
tained when the car in which appellant was riding collided 
with a truck parked on the highway at night without lights," held 
that, under the evidence, the question of the disability of truck 
was properly submitted to the jury. Acts of 1927, No. 223, 
§ 24. 

3. AUTO MOBILES—NEGLIGENCE.—While it cannot be said as a 'mat-
ter of law that appellant, a self-invited guest, crowding into a 
one-seated car with three others, was•guilty of negligence, yet 
the circumstances were sufficient to justify the jury in finding 
negligence on his part, since the crowded condition may have 
interfered with the driver in properly handling the car. 

Appeal from Lonoke Circuit Court ; W. J. Waggoner, 
Judge ; affirmed. 

• Chas. A. Walls, for appellant. 
W.P. Beard, for appellee.
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MCHANEY, J. - Appellant brought this action against 
appellee to recover damages which he sustained when 
the car in which he was riding as a guest collided with a 
I ruck owned by appellee and operated by his servant, at 
a time when said truck was parked on U. S. highway No. 
70, near Carlisle, Arkansas, on November 4, 1935. Ap-
pellant was riding in a 1925 or 1926 Dodge coupe with the 
owner, H. E. Pinson, and two other persons, one of whom 
was the driver, from North Little Rock to his home in 

: Prairie county. There was only one seat in the car and 
all four persons were riding on said seat, a ppellant sit: 
ting in the lap of said Pinson. The time of the accident 
is not definitely fixed in the testimony although appel-
lant says at one place it was dark and at another place 
it was between sundown and dark and at another:place, 
between 6 :30 and 7:30 p. m., on said date. The truck was 
parked on the right-hand side of the highway heading 
cast and was so parked because either one or both of 
the tires on the right rea.r dual wheels were flat. It was 
not moved over on the shoulder off of the highway be-
cause the driver of the truck testified that it was raining, 
that the flats occurred on a high dump, that the shoulder 
of the road was soft, and that had he parked on.the shoul-
der, he would have been unable to jack up the truck so 
as to take off the tires. The tire repair man testified that 
he went out and got the tires about 4 :30 in the afternoon 
on receiving word from the driver regarding the condi-
tion of his tires, took them back to Carlisle, repaired them 
and that it was about 5:30 when he brought :the tires 
back—between sundown and dark, and that it was . rain-
ing. Appellant and his witnesses testified that they did 
not see the parked truck until they were right on it, be-
cause, as they approached the truck, they were blinded 
by the lights of another car going west. Appellant's 
complaint charged negligence against appellee in that 
his servant parked said truck on said highway in the main 
line of traffic at night without tail lights, flares, or other 
signal tO warn approaching traffic or without stationing 
a watchman with a lantern to warn traffic moving in.the 
same direction of the danger. Appellee answered with
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a general denial of the material allegations of the com-
plaint and the further defense that he was injured 
through his own negligence and the negligence of the 
driver of the car in which he was riding. Trial to a 
jury resulted in a verdict and judgment in appellee's 
favor and the case is here on appeal. 

Tbe court, at the request of both parties fully in-
structed the jury regarding the rules and regulations 
governing traffic upon the highways of this state, regard-
ing the period for displaying lights, the number of lights, 
lights on parked or standing vehicles and that "it is un-
lawful to park or leave any vehicle standing upon a pub-
lic highway, whether attended or unattended, at any of 
the following places :" * * * (6) "At any place where 
there is not a clear and unobstructed width of not less 
than 15 feet opposite the vehicle upon the main traveled 
portion of the highway for the free-passage of other ve-
hicles ; or (7) At any place where there is not a clear view 
for a distance of 200 feet in each direction upon the high-
way." Appellee asked and was given instructions 1 and 2, 
which were based upon a portidn of - § 24, act 223 of 1927, 
and the rules of the Highway Commission adopted pur-
suant thereto, as follows : "No person shall park or leave 
standing a vehicle, whether attended or unattended, upon 
the paved or improved or main traveled portion of any 
highway, outside of a bUsiness or residence district, when 
it is practicable to park or leave such vehicle standing off 
of the paved or improved or main traveled portion of 
such highway; provided in no event shall any person park 
or leave standing any vehicle, whether attended or un-
attended, upon any highway unless a clear and unob-
structed width of not less than fifteen feet upon the main 
traveled portion of said highway opposite such standing 
vehicle shall be left for free passage of other vehicles 
thereon, nor unless a clear view of such vehicle may be 
obtained from a distance of 200 feet in each direction 
upon such highWay. * * * The provisions of this section 
shall not apply to the driver of any vehicle which is dis-
abled while on the paved or improved or main traveled 
portion of a highway in such manner and to such extent
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that it is impossible to avoid stopping and temporarily 
leaving such vehicle in such position." 

Appellant first contends that the trial court should 
have granted his motion for a new trial on the ground, 
as we understand appellant's contention, that the great - 
prepondeyance of the evidence was in appellant's favor, 
and the case of Blackwood v. Eads, 98 Ark. 304, 135 S. W. 
922, is cited to sustain the contention. It was there said : 
" Trial court§ have large discretion in the matter of grant-
ing new trials, especially upon the weight of the evi-
dence, and this court will not interfere with such discre-
tion unless it be made to appear that it was improvidently 
exercised. 'Improvidently exercised,' as used above, 
means thoughtlessly exercised or without due considera-
tion. Webster, New Int. Diet. : qmpyovidently.' " It 
has been frequently held by this court and was again 
stated in the case cited, that where there is a decided con-
flict in the evidence, it is the duty of the trial court to 
determine where the preponderance lies when passing 
on a motion for a new trial, and that this court will not 
reverse his action in failing to grant a new trial, although 
we may differ with him on the question where the pre-
ponderance lies. 

In this connection, it is pointed out that though the 
undisputed proof is that the highway at the point of 
the accident is only 20 feet wide, and that the truck oc-
cupied at least six and one-half or seven feet of the high-
way, that the physical facts show that appellee and his 
witnesses were mistaken when they testified that they 
measured the distance between the point where the truck 
was standing and the opposite edge of the road the next 
morning, and found it to be 15 feet and 2 inches. While 
this is true, it is also true that the question of the dis-
ability of the truck was presented, that is, that the tires 
were flat on the right rear wheels, that the truck was 
heavily loaded, that the shoulder of the road was soft and 
that the truck would bog down, making it impossible to 
jack up the . wheels and remove the tires therefrom in 
order to be -repaired. We think this situation made a
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question for the jury and that the court properly sub-
mitted same. 

It is next insisted that instructions 1, 2, 3, 4, 5, and 
6, requested by appellee and given by the court, are in-
consistent and erroneous and not applicable to the issues 
submitted to the jury. We have carefully examined these 
instructions and do not think they are open to the objec-
tions made. We do not set them out as it would unduly 
extend this opinion. Instruction No. 3 was to the effect 
that if the jury should find from the evidence that the 
plaintiff himself was guilty of negligence, either of omis-
sion or commissiOn, and that said negligence contributed 
to his injuries, then their verdict should be for the de-
fendant. As to this instruction, appellant insists that it 
is clearly 'erroneous because of the absence of any testi-
mony whatsoever to show that appellant was guilty of 
negligence, either of omission or commission, or that any 
negligence of his contributed to his injurieS. We dis-
agree with appellant. While we do not say, as a matter 
of law, that he was guilty of negligence, we think the 
facts and circumstances were sufficient to justify the jury 
in finding negligence on his part. For instance, four of 
them were riding in a one-seated automobile, all sitting 
in one seat, he upon the lap of the owner of the car. He 
it was who made this crowded condition in this car, being 
a self-invited guest therein, and it may be that this 
crowded condition interfered with the driver in the proper 
handling of the car. Moreover, it was shown that it was 
raining at the time and that the windshield wiper on the 
car in which he was riding, was not in working order, or 
at least several witnesses so testified, and that the wind-
shield itself was clouded and dirty. So, it may be, that 
the jury found . appellee's servant guilty of negligence 
in the parking of said_truck on the highway, under the 
circumstances, but also that appellant, himself, was guilty 
of contributory negligence in riding in said car under the 
circumstances stated. While it is true that appellant was 
seriously and grievously injured, and that had we been 
on the jury we might have returned a different verdict, 
still we are unable to •say that the Verdict of the jury is
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not supported by substantial evidence. We think the 
court fairly and fully submitted the question to the jury, 
and that the judgment must be affirmed: It is so Ordered.


