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•	 Opinion delivered June 14, 1937. 
1. CONSTITUTIONAL LAW—IMPAIRMENT OF OBLIGATION OF' CONTRACTS. 

—Whatever enactment abrogates or lessens the means of the 
enforcement of a contract impairs its obligation. U. S. Const., 
Art. 1, § 10. 

2. CONSTITUTIONAL LAW—BONDS—REIFUNDING.—Although act No. 11, 
1934, constituted a contract between the state and bondholders 
not to divert the funds arising for the payment of bonds to any 
other use, when the bondholders agreed that the funds in that 
account might be used for other purposes, there was no uncon-
stientional impairment of its obligation in passing the acts of 
1937 providing therefor (Acts 130, 151 and 278, 1937) by which 
the state attempted to strengthen that contract and create a plan 
whereby the interest installments and maturities might be met. 

3. CONSTITUTIONAL LAW.—Where money was appropriated by act 
278, 1937, for refinancing purposes, and the bondholder does not 
see fit to refund his bonds, he sustains no injury by the passage 
of the act. 

4. CONSTITUTIONAL LAW—IMPAIRMENT OF OBLIGATION OF CONTRACTS. 
—Although the market value of the state's bonds may rise and 
fall, that has no bearing on the question of the impairment of 
the state's obligation, since there was no 'undertaking on the part 
of the state to guarantee any particular price for the bonds. 

5. CONSTITUTIONAL LAW—APPROPRIATIONS.—Where the purpose ex-
pressed in § 3 of act 278, 1937, making the appropriation was the 
payment of expenses to be incurred in refunding operations, and 
the appropriation was specific in that it transferred the money 
from the bond refunding fund, and such additional funds as might 
be necessary from the appropriation made in § 1 of the act, it was 
a sufficient compliance with Art. 5, § 29, of the state Constitution. 

6. CONSTITUTIONAL LAW—APPROPRIATIONS.—Artfele 16, § 4, of the 
Constitution providing that "the number and salaries of clerks 
and employees of the different departments of the state shall be 
fixed by law" does not apply to employees of the refunding board.
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Appeal from Pulaski Chancery Court; Frank H. 
Dodge, Chancellor ; affirmed. 

Sam Robinson, for appellants. 
Charles T. Coleman, for intervener. 
Jack bolt, Attorney General, T. H. Humphreys, Jr., 

ssistant, and Walter L. Pope, for appellees. 
WOOTEN, Sp. J. By act No. 1.1., of the General As-

sembly of Arkansas, approved February 4, 1927, the 
State declared its policy to take over, construct, repair, 
maintain , and control all the public roads in Arkansas 
which comprised the system of state highways, as defined 
by the act. 

At that time, many of the roads ,in the various 
counties, (mostly gravel roads) had been constructed, 
by the formation of improvement districts, under what 
was known as the Harrelson Act. . (Act No. 5, Extra 
Session of 1923.) In order to raise revenue with which 
-to pay for the construction, annual assessments were 
levied against the lands to be benefited, or, theoretically 
supposed to be benefited. Bonds, which became liens 
against the -lands, necessarily bad to be issued to pro-
vide the money with which to pay for the construction. 
At the time of the enactment of act No. 11 of 1927, the 
burden upon tbe lands had become heavy, and the Legis-
lature, .realizing that it was not just for lands along the 
highways to bear such an unequal load, agreed to make 
annual appropriations to the counties to aid in the pay-
ment. of bonds and to maintain the highways. At the 
same time, certain sums were to be spent. annually for 
the construction and maintenance of new roads, and to 
meet such needs, the state highway commission was 
authorized to borrow the necessary money, and to issue 
notes therefor to be known as state highway notes. Act 
No. 11 of 1927 required the state treasurer to set aside 
out of the first revenues collected from taxes on gaso-
line, motor oil and autemobile licenses, a smn sufficient 
to pay the annual interest on state highway notes due 
during the year, which revenues were pledged by the 
state for that purpose. Proceeds from the sale of state 
highway notes were to be deposited to the credit of the 
state highway fund.
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The well-known historical events which occurred 
subsequently are stated correctly and concisely in inter-
vener's brief as follows :  

"In 1933, the state defaulted in the payment of the 
current interest due on the highway bonds. The stat 
was so financially distressed that it not only could not\ 
p ;c7 th e interest on its highway obligatio-ns, b-ut it v,raS \ 
unable to meet some of the ordinary expenses of gov- \ 
ernment. It was without funds to meet the expense of \ 

\ 

.the legislative session; the penitentiary had accumulated 
an enormous debt; contractors' claims for construction 
of highways exceeded a million dollars ; the charitable 
institutions were suffering for lack of funds ; and the 
treasurer was unable to cash the warrants for the 
salaries of state officers. The highway bonds were sell-
ing on the open market at 30 cents on the dollar. The 
state of Pennsylvania had filed a suit in the Supreme 
Court of the United States against the state of Arkansas 
to collect highway bonds owned by it. 

"In this situation, the governOt appointed a com-
mittee to negotiate a refunding of the highway . obliga-
tions. The holders of tbese obligations appointed a 
bondhelders' committee to treat with the committee 
representing the state. The two committees met in Little 
Rock, and the negotiations covered a period of more than 
two months. 

'The two committees realized that it would be use-
less to adopt a refunding program which the state would 
be financially unable to carry out. In view of the de-
pleted revenues and enormous debts of the state, the 
bondholders ' committee made concessions that were 
more than generous. 

"The contract negotiated between the two com-
mittees, embodying the concessions made by the bond-
holders, was - evidenced by a bill which they drafted in 
collaboration, which was passed by the legislature in 
1934, and became act Nd. 11, approved February 12, 
1934." 

Section 2 of that act created an account to be known 
as the state highway fund. It, also, provided that the first 
charge on the state highway fund should be the cost of
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maintaining the state highway system and the opera-
tion and maintenance of state toll bridges ; for that pur-
pose the state treasurer was required to transfer from 
the state highway fund to the state maintenance fund 
twenty-five per cent. of the total amount credited to the 
state highway fund dnring. any fiscal year, such credit 
to be not less than $166,666 monthly, and to transfer .not 
more than $100,000 during each fiscal year for the opera-
tion and maintenance of toll bridges ; and to transfer 
during the fiscal year ending June 30, 1935, the sum of 
$60,000 to the general revenue fund, and to further 
transfer to that fund during each fiscal year thereafter 
the surd of $4,800; also, to transfer from the state high-
way fund to the auditorial fund the sum of $11,500. 

Section 2 of act No. 11 of 1934, 2d Ex. Sess., after 
providing for the transfer of the foregoing amounts from 
the state highway fund for the purposes specified pro-
vides as follows: 

"All highway revenue credited to said state high-
way fund in excess of the transfers and appropriations 
above provided for, shall next be applied in payment of 
interest upon the bonds and other obligations authorized 
to be issued or paid under the provisions of this act. * * * 
Any balance remaining after providing for the semi-
annual payments next to accrue, shall be credited to and 
paid by the treasurer of state into the following special 
accounts hereby created in the state highway fund for 
the purpose set forth below: 

" (a.) To a special account, to be known as the 
state highway refunding bond redemption account, in the 
years 1934 and 1935, 25 per cent.; in the year 1936, 50 per 
cent.; and annually thereafter 63.3 per cent., pledged 
for the payment or redemption of the principal of state 
highway refunding •onds, series A and B ; state toll 
bridge refunding bonds, series A and B; and DeValls 
Bluff bridge refunding bonds in the manner hereinafter 
provided." 

The section further provides that the remainder of 
such balance shall be credited to (h) a special account to 
be known as the road district refunding bond redemp-
tion account ; (c) a special account to be known as the
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funding notes redemption account; and (d) a special ac-
count to be known as refunding certificates of redemp-
tion account. - 

The same section then provides: 
"Said special accounts provided ter in subdivisions 

(a), (b), (c) and (d) of this section are hereby declared 
to brl truRt funds b Aid in tha Qtn ta highw.y fimd , pledged 
exclusively to the payment or redemption of the prin-
cipal and interest of the respective obligations de-
scribed in such accounts, and shall be applied solely as 
provided in this act. 

"The transfer or appropriation of any money from• 
'the state highway fund, or from the state highway rev-
enues, or of any funds arising from motor vehicle 
licenses, fees or taxes, or from taxes on gasoline, to or 
for any purpose other than as specified in this act, and 
expenses of collection, shall be deemed to be an imme-
diate default on the part of the state with respect to the 
obligations authorized to be issued hereunder." • 

Section 3, act NO. 11 of 1934, authorizes the issuance 
of state highway refunding bonds, series A, in the total 
sum not to - exceed the amount of outstanding highway 
bonds and notes of the state theretofore issued under 
previous acts. For the payment of the bonds, with in-
terest . full faith and credit of the state a.nd all of its 
resources were pledged. 

Section 4 of that act authorizes the issuance of 
state toll bridge refunding bonds, series A, in a sum not 
to exceed the amount of such toll bridge bonds thereto-
fore issued. Likewise, the full faith and credit of the 
state and all of its resources were pledged for the pay-
ment of those bonds. 

Section 5 of that act provided for the exchange of 
old bonds for new bonds. The old bonds were to be 
deposited with and held by the treasurer of state in 
trust, uncancelled, as •collateral security for the refund-
ing bond for which it was issued. Upon default in the 
payment of either interest or principal, if such -default 
should continue until two interest coupons attached to 
the bonds were past due and unpaid, the holders of such 
bonds would have the right to a return of the old bonds
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or notes upon the surrender to and cancellation by the 
state treasurer of the refunding bonds. 

Section 5 also contained the following: "No limi-
tation of action shall begin to run against any state high-
way bond or note or state toll bridge bond deposited with 
the treasurer of state in pursuance of this act until a•
default shall occur in the payment of the principal or in-
terest of the refunding bond issued in exchange 
therefor." 

Section 6 provided for the issuance of road district 
refunding bonds, series A, in like manner as the issuance 
of the other two classes of bonds mentioned in § 5, as 
well as for the deposit of old bonds with the state treas-
urer, and the return of same upon default in . payment 
of principal or interest on the refunding bonds. The 
same provision waiving limitation of action against the 
bond, or the lien of such bond, or of any assessments of 
benefits against lands of an improvement district, until a 
default should occur, was contained in that section. 

Sections 11 and 12 provided for the issuance of re-
fUnding certificates of indebtedness to municipal and 
street improvement districts which had improved streets 
through cities and towns, which - streets were a con-
tinuation of state highways. 

Under § 22, the gasoline tax was raised from 6 cents 
to 61/2 cents per gallon. . 

Under other sections various other forms of taxes 
against motor vehicle fuels, inspections, etc., were pro-
vided for. 

Section 23- divided the net tax derived . from motor 
vehicle ftiel 92.3 per cent. as state highway revenue, and 
7.7 per cent. as county highway improvement revenue, 
the funds to be segregated and used for those respective 
purposes. 

Section 31 provided for the collection of mOtor 
vehicle fees. 

Section 34 directed that the revenue from registra-
tion of motor vehicles should be credited to the state 
highway fund.
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Section 36 required that funds arising from the 
operation of toll bridges should be credited to the state 
highway fund. 

-Under act • No. 82, approved March 7, 1933, before 
the passage of act No. 11 of 1934, 2d Ex. Sess., there had 
been created what was known as the bond refunding fund. 
When act 1.1 of 1934, 2d Ex. Sess., was adopted there was 
a balance of $2,122,330.86 in the bond refunding fund. 

Section 39 of act 11 of 1934, 2d Ex. Sess., provided 
that such balance in the bond refunding fund should be 
used for the following purposes : 

Expenses of special session of the legislature which 
6onvened January 2, 1.934—$36,000; 

An amount equal to the unexpended balance of the 
appropriation made for the expenses of the audit cOm-
mission by act 11, of September. 2, 1933 ; 

To the charities fund—$250,000 ; 
For payment of maintenance and construction war-

rants and vouchers issued by the highway commission 
and unpaid on February 1, 1933—$620,861.70; 

For payment of warrants and vouchers issued by 
highway commission for administration expenses unpaid 
on February 1, 1933—$44,231.41; 

Expenses of the refmiding board, $250,000, or so 
much thereof as might be necessary ; 

The remainder, to be used for the pro rata payment 
of construction warrants and vouchers unpaid on Feb-
ruarY 1, 1933, and certain short term notes and bonds 
issued under various acts of the legislature—$1,000,000. 

Section 39 directed that if any balance should re-
main in the bond refunding fund after providing for the 
above allocations, • such balance, together with all moneys 
deposited in the bond refunding fund since December 31, 
1933, should be transferred to the state highway fund. 

Section 44 reads : "In consideration of the conces-
sions made by the creditors of the state as to amounts 
to be received, or in the interest rates or dates of pay-
ment of their respective obligations, by the acceptance 
of refunding obligations issued under the provisions of 
this act in exchange for their existing obligations, this 
act shall constitute a contract between the state and
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such creditors, including the affected improvement dis-
tricts, and the terms of such contract or contracts shall 
never be impaired by any subsequent legislation." 

By § 48, the state expressly coVenanted that so 
long as any of the obligations authorized by act 11 of 
1934 were outstanding, it would not permit the repeal 
or amendment of § 23 or 24 (as amended by act 11 of 
1934) so as to reduce, in. any manner, the revenue therein 
provided for. 

Under § 49, appropriations were made for various 
expenses for the refunding. The last paragraph of that 
section reads : "Should any part of the appropriation 
contained herein for any particular purpose be found un-
necessary for the purpose mentioned, and not for any 
other, the board may, at its discretion, cause a transfer 
to be made from one item to the other." 

Section 51 authorizes the refunding board to reduce 
the taxes on gasoline for 'any one year • one-half to one 
cent per 'gallon if the •revenue for the preceding year 
should exceed $10,000,000. 

The General Assembly of Arkansas at its, 1937, ses-
sion, adopted acts Nos. 130, 151 and 278, as a program 
for the refunding of the state's outstanding highway, 
toll bridge and road bonds. 

The preamble to act No. 278, approved March 19, 
1937, stated that "before the present highway obligations 
are paid off, under existing maturity tables, refunding 
would be inevitable in order to avoid default, resulting at 
that time in much confusion and great expense to the 
state, and that if the refunding acts adopted at the cur-
rent session were carried to a successful conclusion, many 
millions of dollars would be saved to the state." 

Section 6 of act No. 130 of 1937, provides, , among 
other things, as follows : "The percentages of the state 
highway fund set aside and pledged for the payment of 
bonds under § 2, of the aforesaid act No. 11, shall be and 
remain as therein set forth, subject only to a reduction 
from time to time in proportion as the bonds secured 
thereby are exchanged or redeemed out of the proceeds of 
the general refunding bonds herein authorized to "be 
issued, and the treasurer of state is hereby authorized to
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make such reduction upon certification of the governor 
fixing the amount thereof." 

Under §,1 of act No. 151 of 1937, a board of finances 
was created, composed of the governor, the state comp-
troller, one member of the highway comMission, to be 
chosen by the governor, the president of the Arkansas 
Bankers. Association and one member from each of the 
seven congressional districts of Arkansas, to be selected 
by the governor by and with tho approval of the senate, 
(a total of eleven members). 

Section 1 of act No. 278 of 1937 reads : "For the pur-
pose of carrying out the provisions of acts Nos. 130 and 
151 of the Fifty-first General Assembly of the state of 
Arkansas, and the provisions of this act, all proceeds of 
the sale of general refunding bonds shall -be deposited in 
the state treasury to the credit of the general refunding 
bond redemption account and there is hereby appro-
priated out of any moneys which may be so depoSited 
the sum of one hundred and fifty million ($150,000,000) 
dollars, or so much thereof as may be necessary, to ef-
fectively, efficiently, and speedily refund or refinance the 
obligations provided for in act No. 11 of the Second Fix. 
traordinary Session of the Forty-ninth General Assem-
bly of the state of Arkansas, approved February 12, 
1934." 

Section 3 of act No. 278 of 1937 is as follows : "For 
the purpose of paying necessary expenses in connection 
with operations, the state comptroller is directed and 
authorized to cause a transfer to be made to the general 
refunding bond redemption account of any balance to 
the credit of the bond refunding fund, and allocated 
under the provisions of §§ 39 and .50 of act No. 11 of the 
Second Extraordinary Session of the Forty-ninth Gen-
eral ASsembly, approved February 12, 1934, and of such 
additional sums as may be -necessary from the appro-
priation made in § 1 hereof. Provided that under no 
circumstances shall the par value of funds received from 
the sale of general refunding bonds be used for the ex-
penses of such refunding." 

Appellant, Scougale, filed his complaint in the 
Pulaski chancery court a.gainst the treasurer, the audi-
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tor and the comptroller, of the state of Arkansas, 
wherein he alleged that he had brought suit in his own 
behalf and on behalf of all other taxpayers of the state. 

. He further alleged that the comptroller, acting under 
authority of § 3 of act No. 278 of 1937, had directed the 
state treasurer . and state auditor to transfer upon their 
records $100,000 from the bond refunding fund to the gen-
eral refunding bond redemption account for the use and 
expenses incident to issuing general refunding bonds 
under authority of tlie . three acts of 1937 General As-
sembly ; that there were more than $300,000 in the bond 
refunding fund at the time act No. 278 took effect ; that 
under § 39 of act 11 of 1934, any balance remaining in the 
bond refunding fund, after paying expenses incident to 
the refunding provided for in act 11 of 1934, and other 
obligations mentioned in that section, was required to be 
transferred to the state highway fund ; that all of the 
provisions of act 11 of 1934, by § 44 of that act, made 
an irrevocable contract between the state, the road im-
provement districts affected and those holding refunding 
bonds issued under the said act No. 11 ; that by § 2 of 
act No. 11, the transfer from or an appropriation of state 
highway revenues to or for any purpose other than as 
specified in said act No. 11, should be deemed to be au 
immediate default on the part of the state with respect 
to the obligations authorized to be issued Under that 
act ; that the board created under act No. 11 is still en-
oa o.ed in refunding bonds authorized under act No. 11 
and that. there were more than two million which had 
not been tendered for refunding ; that if § 3 of act 278 
of 1937 was enforced, the refunding board created by 
act 11 of 1934 would have no funds with which to carry 
on its work and complete the refunding contemplated by 
that act ; that § 3 of act No. 278 of 1937, in so far as it 
provides for a transfer is void, because those funds were 
pledged and could not be used for any other purpose than 
those provided for in act No. 11 of 1934, and such transfer 
would impair the obligations of the contfact by reason of 
§ 10, Art. 1, of the Constitution of the United States, and 
the Fourteenth Amendment to the Constitution of the 
United States and § 17, Art. 2, of the Constitution of
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Arkansas ; also that such transfer would create a default 
on the part of the state and until the bondholders should 
surrender same and receive their original bonds ; that 
such transfer would leave the Refunding Board without . 
funds with which to carry on its work. 

The complaint also alleged that § 3 of act 278 of 
1937, was void upon the ground that the attempted ap-
propriation did not distinctly state the various purposes 
of the 'appropriation, the maximum amount to be ex-
pended in dollars and cents and that the appropriation 
was not itemized, as required by § 29, Art. 5, of the Con-
stitution of Arkansas. 

The petition also alleges that §- 1, act 278 of 1937 is 
void on the ground tha.t the appropriation mentioned 
therein is not specific, the purposes not stated and the 
use to be made of the funds not definitely fixed, and the 
appropriation not itemized as required by § 29, Art. 5, of 
the Constitution of Arkansas. 

It was 'also alleged that many employees would be 
necessary to carry out the provisions of the new acts ; 
that the number of such employees and their salaries 
could be fixed by the Governor, subject to the approval 
of the Board of Finances, which would be an unwar-
ranted unlawful delegation of power, in violation of § 4, 
Art. 16, of the Constitution of Arkansas. 

The petition prayed that the defendants be re-
strained from transferring any funds from the Bond 
Refunding Fund to the General Refunding Bond Re-
demption Account, f rom , issuing, approving or paying, 
under act 278 of 1937 any vouchers or warrants. 

Appellant, See, filed his intervention in the cause, 
setting up that he owned real estate in one of the road 
improvement districts known as the Arkansas-Missouri 
Highway District, the bonds of which were a lien against 
his,real estate; that if the terms of act 11 were enforced, 
intervener's real estate would be relieved of the taxes 
against his lands ; he adopted all of the allegations in 
Scougale's, complaint, except those in paragraph 1 there-
of. He also prayed for the same relief asked in plain-
tiff's complaint.
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Appellant, Burr, an owner of bonds issued under 
authority of act 11 of 1934, filed an intervention. - 

After reviewing pertinent sections of the various 
acts passed relating to the refunding of bonds, he alleged 
that there was now in the Refunding Bond Fund 'the 
sum of $382,783.46, which sum should be transferred to 
the State Highway Fund under the terms of act 1.1 
of 1934. 

He further alleged that in the negotiations of the 
contract between the state and holders of the highway 
bonds issued under act 11 of 1927, the bondholders 
agreed, in view of a deficiency of reventies for the pay-
ment of certain items of indebtedness which the state 
owed, and for a certain stated purpose, such as the ex-
penses of a special session of the legislature, the pay-
ment of expenses incurred by the Highway Commission, 
a contribution of $250,000 to the charities fund and 
other items, that the permission to divrt such revemies 
was a concession made by the bondholders in the nego-
tiations of the contract evidenced by act 11 of 1934; that 
after the items bad been paid, the balance of $382,783.46 
in the Bond Refunding Fund, was pledged to the pay-
ment of obligations issued under that act. 

The intervention sets out in detail the debits against 
the fund, as well as the allocations mentioned in §§ 39 
and 50 of act 11 of 1934. - 

He alleged that the passage of acts Nos. 130, 151 and 
278 of 1937 was in violation of the contract mentioned. 

After referring to and quoting many sections of 
various acts, intervener alleged that the State Comp 
troller had directed the Treasurer and Auditor to trans-
fer $100,000 in the Bond Refunding Fund to the General 
Refunding Bond Redemption Account, provided for in 
Act 130 of 1937, for the expenses incident to the refund-
ing program contemplated by the latte'r act; that such 
officers were without legal authority to divert such rev-
enue from the State Highway Fund because it was 
pledged to the payment of the obligations of the state. 

He also alleged that act 11 of 1934 provided that the 
excess highway revenue in any year over debt service 
requirements should be used in purchasing outstanding
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bonds at competitive offerings, known as the "distressed 
bond" • provision ; that the acts of such officers unless 
restrained would impair the operation of the " distressed 
bond" provision of act 11 of 1934, to the injury of the 
bondholders, without authority of law, and in violation 
of the contract. 

Intervener alleges that the various diversions of the 
funds would impair the obligations of the contract be-
tween the state and the bondholders, in violation of § 10, 
Art. 1, of the Constitution of the United States, the Four-
teenth Amendment to the Constitution of the United 
States, § 17, art. 2, of the Constitution of Arkansas and 
§ 11, art. 16, of the Constitution of Arkansas. 

He prayed that acts Nos. 130, 151 and 278 be declared 
unconstitutional; that the State Treasurer be enjoined 
from transferring any funds from the Bond Refunding 
Fund .to the General Refunding Bond Redemption Ac-
count, or from paying any warrants drawn pursuant to 
.acts 130 and 278; from transferring from the Bond Re-
funding Fund of the State Highway Fund any amount on 
account of the difference in the rate of interest to be 
borne by the bond issue under act No. 130 and that rate 
of interest borne by obligations issued under act No. 11 of 
1934; that the Treasurer be enjoined from transferring 
any of the highway revenues from the State Highway 
Fund to the General Refunding Bond Redemption Ac-
count on aceount of the redemption or call in paynaent of 
obligations issued under act No .. 11 of 1934, with the pro-
ceeds of bonds issued under act No. 130 of 1937; that he 
be enjoined from diverting any funds from the State 
Highway Fund to the payment of interest on General 
Refunding Bonds issued under act No. 130. 

To the complaint and the interventions the defend-
ants demurred upon the grounds that the court was with-
out jurisdiction and that neither the complaint nor the 
interventions stated a cause of action. 

The court sustained the demurrer and dismissed the 
complaint and interventions. 

Appellees contend that this action, although insti-
tuted against individual state officers, is in reality a suit 
against the state of Arkansas, and, therefore, was pro-
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hibited under § 20, Art. 5, of the Constitution of Arkan-
sas, which says that "the stafe of Arkansas shall never 
be made a defendant in any of her courts." 

We do not deem it necessary to pass upon that con-
tention in considering and disposing of the appeal. 

One of the grounds which appellants rely upon for 
a reversal of the decree is that the adoption of § 3, act 
No. 278, of 1937, (quoted above) by the General Assembly 
of Arkansas was . an unwarranted exercise of legislative 
power in that it is an attempt on the part of the state 
to impair the obligation 6f the contract entered into be-
tween the state and owners of refunding • onds issued 
under the terms of act No. 11 of 1934. If it be true that the 
legislative act complained of did impair that obligation, 
then it would be of no effect and void under § 10, Art. 1, 
of the Constitution of the United States, the Fourteenth 
Amendment thereof, as well as § 17, Art. 2, of the Consti-
tution of Arkansas. 

"Impair" means to make worse ; to diminish in qual-
ity value, excellence, or strength ; to deteriorate. Swine-
burne v: Mills, 17 Wash. 611, 50 Pac. 489, 61 Ara. St. Rep. 
932; Gladney v. Sydnor, 172 Mo. 318, 72 S. W. 554, 60 L. 
R. A. 880, 95 Am. St. Rep. 517. 

In Lapsley v. Brashears, 11 Ky. (4 Litt.) 47, it was 
stated that the word "impairing" in the Federal Consti-
tution, prohibiting the passage by the states of any laws 
impairing the obligations of contracts, does not mean de-
stroy; consequently, every State law which weakens the 
obligations of contracts previously made, or renders them 
less operative, is a violation of the provisions against the 
impairment of the obligations of contracts. 

Whatever enactment abrogates or lessens the means 
of the enforcement of a contract impairs its obligations. 
State v. Jumel, 107 U. S. 711, 27 L. Ed. 448, 2 Sup. Ct. 
128 ; Holland v. Dickerson, 41 Iowa 367. 

If, therefore, the terms of act No. 11 of 1934 have not 
been substantially changed by the passage of acts Nos. 
130, 151 and 278 of 1937, or any part thereof, by weaken-
ing the obligation of the contract embodied in act No. 11 
of 1934, rendering the contract less operative, or •a les-
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selling of the means of enforcement of some right con-
ferred on the bondholders by the, 1934, act, then there 
has been no impairment of the obligation assumed by 
the state under that act. 

Appellants have not pointed to any provision in 
either of the refunding acts adopted by the General As-
se—bly of 1937 which wouP indicate that any right pr.- 
sessed by the bondholders under act 11 of 1934 has been 
taken away from them. -Under the new acts, the revenues 
arising from taxation of motor fuel, motor oil, inspec-
tions, bridge tolls, and car licenses have not been dimin-
ished, but are to be collected and distributed to the proper 
respective funds as required under the, 1934, act. With 
the advent of better times than existed in 1934, and the 
natural growth of the population of the state, necessitat-
ing a greater use of motor vehicles, oil and fuel it is safe 
to assume that the increase in the collection of revenues 
from those sources will materially strengthen the funds 
which are pledged to the payment of the bonds. 

Sections 5 and 6, act No. 11 of 1934, remain un-
changed. Those sections permitted the holders of the 
original notes and bonds to deposit the old bonds with 
the State Treasurer, who was required to hold them in 
trust until the refunded bonds were paid in full. It was, 
also, provided in those sections that no limitation of ac-
tion should run against the original notes and bonds until 
a default should occur in the principal or interest on any 
of the refunding bonds taken in exchange therefor. Every 
remedy possessed under the original bonds, such as the 
enforcement of liens and assessments against the lands 
lying in the road districts, is still held by the owners of 
the original obligations. By the new refunding laws the 
full faith and credit of the state and its resources has 
been repledged. 

The specific complaint lodged by appellants is 
directed against § 3, act 278 of 1937, hereinbef ore quoted. 

It is admitted by all parties that when act No. 278 of 
1937 was approved there was a balance of $382,783.46 to 
the credit of the Bond Refunding Fund. Appellants in-
sist that the transfer of such balance to the General Re-
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funding Bond Redemption Account (set up under the 
1937 laws) was an impairment of the obligation of the 
contract assumed by act No. 11 of 1934, for the reason that 
such balance was pledged under the, 1934, act toward the 
payment of the state's bonds.	 • 

To ascertain whether there is merit in such a claim, 
it is necessary to examine the circumstances which sur-
rounded the enactment of the, 1934, act. 

All parties agree, and the act itself reveals, that the 
adoption of the refunding, program under act No: 11 of 
1934 was the outgrowth of negotiations between commit-
tees representing the state and the bondholders. At that 
time, and before emerging from the depression, it was 
generally understood that some new plan for the refund-
ing of the bonds would have to be evolved. The state 's 
finances were at a low ebb, as the revenues had dropped 
to a considerable degree. Estimates were made of prob-
able revenues during the biennial period, and that the 
revenues might be augmented, the tax of gasoline was 
raised one-half of one cent per gallon. The amount neces-
sary to pay annual interest on the bonds and maturities 
during the succeeding years was agreed upon, and the 
percentages in the diVision of the revenues to be applied 
to the respective classes of bonds were fixed. The state 
was hard pressed to meet other obligations and-expenses 
of the refunding program ; taxes from motor fuel, oil, 
bridge tolls, and car licenses was the largest single source 
of revenue the state possessed. In those circumstances, the 
bondholders said in effect, "If you will adopt the program 
we have outlined, which we believe will amply protect 
our bonds, we will relinquish any claim over the sum of 
$2,975,215.75, the money now in the Bond Refunding 
Fund, and you can exercise complete control over that 
sum " Accordingly, it was agreed by §§ 39 and 50, act-No. 
11, of 1934, that the state might divert to its own use from 
the Bond Refunding Fund $36,000 for the expense of the, 
1934, Legislature ; also an amount equal to the unex-
pended balance of tbe appropriation theretofore made for 
the expenses of the Audit Commission ; to the Charities 
Fund, $250,000 ; for payment of Highway Commission 
construction warrants and notes, $620,861.70 ; for past
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administration expenses of Highway Commission, $44,- 
231.41 ; for expenses of the Refunding Board, $250,000; 
contractors' claims, $1,000,000. 

The bondholders were willing, in consideration of the 
adoption of the proposed refunding program, that the 
state might become the sole owner of the $2,975,215.75, 
and that they would look to the future revenue for pa y-
ment of interest and maturities. 

But, say appellants, after payment of the various 
items mentioned above, the balance was required to be 
transferred to the State Highway Fund under the con-
cluding provision in § 39, act 11 of 1934, which reads : 
" Should any balance remain in the Bond Refunding Fund 
after providing for the above allocations, such balance, 
together with all moneys deposited in the Bond Refund-
ing Fund since December 31, 1933, shall by the Treas-
urer. of the State be transferred to the State Highway 
Fund." 

When the allocations were agreed to, so far as the 
bondholders or any one else could foresee, every dollar 
in the Bond Refunding Fund might necessarily have to 
be utilized, and there might be no balance whatever. That 
being true, tbe bondholders' status would not be changed 
or injured, whether a balance remained or not, especially 
when by comparing tbe balance of $382,783.46 to the out-
standing obligations of approximately $150,000,000, it 
will be seen that only one-tenth of two and one-half cents 
on each dollar would be available for payment on the 
obligations. We are led to the conclusion that the provi-
sions regarding the transfer of any balance remaining 
in that fund was not inserted with the view of adding an 
additional substantial sum to the State Highway Fund 
for use in the payment of bonds, but that it was embodied 
in the act as a guide for bookkeeping, as any balance ulti-
mately would have to be transferred to some other fund. 

The bondholders had signified a willingness to relin-
quish possession over the whole fund and had agreed to 
its control by the state. It, therefore, could make no dif-
ference to them whether all or only a part of the sum ap-
propriated was to be used. They had agreed to be satis-
fied with the revenues provided for in the law as the
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source from which funds would arise with which to pay 
the bonds. 

If the representatives of the state, by their diligence 
in compromising some of the claims against the High-
way Department, saved some of the appropriation, we 
do not comprehend why any bondholder should object to 
the use of the balance in helping defray the expenses of 
a new program intended to further safeguard the security 
and payment of the bonds, especially when the amount 

• of such balance would be insignificant and when tbe 
state's use of the balance would not reduce the security 
of bonds. 

By the passage of the three acts of 1937, the state 
was not undertaking to repudiate its contract, or to 
breach any of the terms 6f the contract, but, on the other 
hand, to strengthen that contract, and to create a plan 
whereby tbe interest installments and maturities might 
be met. 

It is a different situation . than the one which arose 
in the case of Hubbell v. Leonard, 6 Fed. Supp. 145, (U. S. 
Dist. Court, E. D. of 'Ark.) cited by appellants. There 
the Legislature of 1933 undertook to so amend and repeal 
existing laws as to take money from the State Highway 
Fund and divert it to the various counties in the state 
for the purpose -of aiding in tbe construction of "county 
roads." The court said : "There can be no doubt that 
the effect of tbe various acts of the 1933 General Assem-
bly was to impair the obligation of these contracts. With. 
commendable frankness this- was admitted on oral argu-
ment." Our reference to that case must not be under-
stood to imply that we agree with the ruling of the court 
upon the question of whether or not that suit was one 
against the state of Arkansas.	- 

In our judgment, § 3, act No. 278 of 1937, which 
authorizes the transfer of the balance in the Bond Re-
funding Fund to the General Refunding Bond Redemp-
tion Account did not impair the obligation of the contract 
between the 'bondholders and the state. 

We do not attach serious weight to the argument that 
there will be a discrimination in payment of bonds issued 
under the, 1934, act and tbose refunded under the new
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acts, as $150,000,000 is appropriated under § 1, act No. 
278, to be used for refinancing purposes. If intervener, 
bondholder, does not see fit to refund his bonds, we fail to 
see wherein he will suffer injury from the operation of 
the new laws. 

The argument is advanced that the new acts will in-
terfere with the distressed bond" feature of act No. 11 
of 1934, which appellants say operates to stabilize the 
market and maintain a higher market value for the bonds ; 
that such an interference with or disturbance of that sec-
tion, whereby the bonds will bring a lower price in the 
open market will be an impairment of the obligation of 
the contract. We do not concede that the " distressed 
bond" clause will be disturbed by the new law. However, 
it was embodied for the benefit of the state primarily. 

Although the value of state bonds, like other bonds, 
may rise and fall on the open market, that would have 
no bearing on the question of the impairment of the 
state's obligation, as there was no undertaking on the 
part of the state to guarantee any particular market price 
for the bonds. 

A further objection is interposed by appellants to 
the legality of § 3, act No. 278 of 1937, on the ground that 
the section attempts to appropriate moneys in a manner 
which violates two 'constitutional provisions of this state. 

Section 29, art. 5, of the Constitution of Arkansas 
reads : "No money shall be drawn from the treasury 
except in pursuance of specific appropriations made by 
law, the purpose of which shall be distinctly stated in the 
bill, and the maximum amount of which may be drawn 
shall be specified in dollars and cents ; and no appropria-
tions shall be for a longer period than two years." 

It is insisted that the proposed appropriation does 
not conform to the constitutional provision because it is 
not specific, nor is the amount thereof stated. No ob-
jection is made that there was a failure to state the pur-
pose in the section. 

The case of Grable v. Blackwood, 180 Ark. 311, 22 S. 
W. (2d) 41, is decisive of the proposition, as the court in 
that case had before it the same constitutional question
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regarding an appropriation act. The court said : "An 
appropriation need not be made . by any set words. It is 
the setting apart from the public revenues a certain sum 
of money for a specific object in such manner that the 
executive officers of government are authorized to use 
that money, and no more, .for that object, and no other. 
Clayton v. Berry, 27 Ark. 129; Jobe v. Caldwell, 93 Ark. 
503, 125 S. W. 423; Dickinson v. Clibourn, 125 Ark. 101, 
187 S. W. 909; Comer v. Blackwood, 176 Ark. 139, 2 S. W. 
(2d) 44• * * * The appropriation (under consideration) 
is specific as to the purpose for'which it is to be used. It 
is specific as to the time of payment, and as to the fund 
out of which it shall be paid. This was sufficient to con-
stitute a valid appropriation." 

When the act under attack in that case was adopted, 
it was not known just what claims were to be paid, but 
under the act they were to be ascertained by the High-
way Commission at a future time. That made the appro-
priation too indefinite and uncertain, according to its 
challengers. 

The purpose of the appropriation in § 3, act No. 278 
of 1937, was the payment of the expenses to be incurred in 
the refunding operations ; the appropriation was spe-
cific in that it was to be transferred from the Bond Re-
funding Fund, and such additional funds as might be 
necessary from the appropriation made in.§ 1. 

When the bill, which later became an act, was first 
prepared, the author, realizing there would be a fluctua-
tion of the balance in the Bond Refunding Fund at that 
time and at the time of approval of the act, (several 
weeks later) of course, could not name an exact amount. 
At the time this suit was instituted, the amount was 
known. Because. the amount could not be ascertained at 
the time the bill was prepared, and for fear the balance 
might not prove sufficient for the expenses, it was deemed 
prudent to provide that any additional amount might 
come out of the larger appropriation contained iii§ 1 of 
the act. 

Dickinson v. Clibourn, 125 Ark. 101, 187 S. W. 909, 
cited by appellants as suStaining their position that the
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appropriation was not specific, covered a different state 
of facts. The act referred to in that case undertook to 
appropriate from the Game Protective Fund the expenses 
of the Game and Fish Commission and its employees, and 
for enforcing the game and fish laws. The court said the 
appropriation was not specific "when the amount that 
would probably be raised from the operation of the law 
was entirely contingent and altogether unknown." 

Neither is the case of Arkansas Game <0 Fish Com-
mission v. Page, Treasurer, 192 Ark. 732, 94 S. W. (2d), 
107, in point. The court in that case held that § 2, 
act No. 194 of 1935, did not distinctly state the pur-
pose of the attempted transfer of money from the Game 
Protective Fund, and was so uncertain and indefinite 
as to make it violative of the constitutional provision 
authorizing appropriations A reading of the offending 
section shows that it failed to state where the sum sought 
to be transferred was to be placed, nor for what purpose. 

Appellants urge that because the appropriation is 
not itemized and the number of employees and their sal-
aries are to be fixed laỳ the Governor and the Board of 
Finance, it violates § 4, Art. 16, Arkansas Constitution, 
which reads : " The General Assembly shall fix the 
salaries and fees of all officers in the state, and no greater 
salary or fee than that fixed by law shall be paid to any 
officer, employee, or other person, or at any rate other 
than par value ; and the number and salaries of the clerks 
and employees of different departments of the state shall 
be fixed by law." In support thereof, Pulaski Co. v. Caple, 
191 Ark. 340, 86 S. W. (2d) 4, is cited. The court in that 
case held that a deputy county clerk belonged to one of 
the departments of state enumerated in. § 4, Art. 16, 
Arkansas Constitution, which required the General As-
sembly to fix his salary. An employee of the Refunding 
Board does not fall in that category. The distinction is 
pointed out in Farrell v. Oliver, 146 Ark. 599, 226 S. W . 
529, where an appropriation for the maintenance of 
two of the state industrial schools, embraced in the gen-
eral appropriation bill, was challenged, as violative of 
§ 30, Art. 5, Arkansas Constitution, which provides : " The
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general appropriation bill shall embrace nothing but ap-
propriations for the ordinary expense of the executive, 
legislative and judicial departments of the state. All' 
other appropriations shall be made by separate bills, each 
embracing but one subject." Those seeking to uphold. the 
appropriation maintained that the schools were a part of 
the executive branch of the state. The tourt did not think 
so. It Was there said : " The control of such institutions 
is administrative . and falls within the executive powers 
of government, but the control and maintenande is not a 
part of the expenses of the exectitive department of the 
state as defined by the Constitution." 

While, undoubtedly, the Legislature had the power 
to fix salaries of those engaged in the work connected with 
the refunding program, its failure to do so in making an 
appropriation to pay for such expenses should not, and 
in our judgment does not, render the appropriation 
illegal. 

We hold that the action of the chancery court in sus-
taining the demurrer to the complaint and the interven-
tions was correct, and the decree is, accordingly, affirmed. 

GRIFFIN SMITH, C. J.; BUTLER and BAKER, JJ., dissent. 
MCHANEY, J., disqualified and not participating. 
GRIFFIN SMITH, C. J. (dissenting). , The majority 

opinion sets out in detail the history of this litigation. 
It quotes from act No. 11 of 1934, and copies the salient 
parts of acts 130, 151 and 278, of 1937. 
• If full effect is given to act 278, rights heretofore 
created in certain creditors of the state will be impaired 
in that funds pledged to an account in which these credi-
tors have an interest will be diverted to other purposes. 

As set out in the majority opinion, the state's credit 
was at low ebb when the Forty-ninth General Assembly 
conVened in January, 1933. Default in: paymeirt had oc-
curred, a n d further default threatened. Act 167, 
approved March 28, 1933, was ineffective as an emer-
gency measure hecaUse bondholders declined to refund 
under its provisions. The state of Pennsylvania filed 
suit against Arkansas in the United States Supreme 
Court, in which judgment against the state was asked. A 
suit by holders of highway bonds was brought in the



302	 SCOUGALE V: PAGE.	 [194 

United States district court at Little Rock, as a result of 
which the State Treasurer was temporarily restrained 
from disbursing highway funds under act 167 and acts 
making appropriations in pursuance of the program 
therein provided for. A three-judge court sitting in Lit-
tle Rock made the temporary order permanent. See Hub-
ble v. Leonard, 6 Fed. Sup. 145. By 'consent, this perma-
nent order was modified to permit payment of current 
expenses for highway maintenance. 

With . the state upon the one hand threatening to 
carry its fight to the supreme court of the United States, 
and witb the bondholders on the other hand in control of 
a favorable decision which did not give them access to 
the state treasury or afford immediate means of realiz-
ing upon their advantage, conferences were entered into 
which resulted in, promulgation of act 11, approved Feb-
ruary 4, 1934. 

Importance of the negotiations leading to enactment 
of this legislation should, not be minimized. The result 
may be classified as a stupendous financial transaction—
the state's greatest single venture in consolidating obli-
gations. Refunding involved apprOximately one hundred 
and fifty million dollars in principal alone. Creditors 
then holding the state's bonds were asked to, and did, 
meet witb representatives of the commonwealth and 
promises were given and assurance received affecting 
securities held by investors in virtually all of the forty-
eight states. Savings accumulated through long years 
of economy; trust funds held- by institutions for widoWs 
and- orphans; bonds purchased by insurance companies 
with money_ pledged, to the payment of death benefits—
these and other interests were included in a program 
sanctioned by the state. 

In meeting the issues squarely, bondholders made 
substantial .concessions, particularly in re'funding road 
improvement district obligations. These . 'concessions, 
however, in view of prevailing economic conditions, were 
no more than the -state had a right to ask, and the atti-
tude of the state was not that of a supplicant begging 
to have its debts forgiven. On the contrary, it was ad- • 
mitted that during the easy period, so appropriately re-
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ferred to as the "Fool's Paradise," promises had been 
too freely given, and the state's resources were not suf-
ficient to discharge its debts in the order of their creation 
and in harmony with their terms. The state- asked for 
time—a breathing spell—an opportunity to rearrange 
and reclassify its fiscal functions : in other words, a day 
of grace. The bondholders, both wisely and generously, 
acquiesced in the request—not as a matter of charity, but, 
rather, as an incident to changed conditions and business 
evolution. 

We told our creditors, in all seriousness, and in all 
good faith, that the commitments made around the con-
ference tables and later enacted into solemn law would 
remain inviolate—a monument to the fidelity of a people 
then striving to maintain the state's independence and 
its credit. 

Section 44 of act 11 of 1934 makes that refunding 
measure a contract between the state and its creditors, 
and the solemn; pledge is there given that the terms of 
the contract shall not be impaired by subsequent legis–
lation. 

One of the Pledges made in that law was that any 
balance remaining in the bond refunding fund, after cer-
tain privileged payments had been made, would be trans-
ferred to the state highway fund created by § 2 of the act. 
With respect to this balance § 39 provides that "It shall, 
together with all moneys deposited in the bond refunding 
fund since December 31, 1933, be transferred by the treas-
urer of state to the state highway fund." The balance 
now identified as • eing in the bond refunding fund is 
$382,783.46. Although the promised transfer has not 
been made, equity, regarding that as done which ought 
to have been done, will treat this balance as standing to 
the credit of the highway fund. 

By § 2 of act 11 of 1934 the first charge upon the 
state highway fund is maintenance of the state highway 
system to the extent of 25 per cent. of highway revenue. 
The section then provided for certain transfers to be 
made from the state highway fund. Remainder of the 
highway revenue in excess of the maintenance fund and 
transfer items was next to be applied to the payment of
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interest upon the obligations authorized to be issued. 
Any remaining balance was to be credited to several spe-
cial accounts, specifically set out in said section, for use 
by the state in purchasing highway obligations tendered 
under the,terms of act 11 of 1934. It was further enacted 
that the special accounts " are hereby declared to be trust 
fimds held in the state highway fund pledged exclusively 
to the payment or redemption of the principal and inter-
est of the respective obligations described in such ac-
counts and shall be applied solely as provided in this 
act." 

It is first claimed that if effect is given to § 4 of act 
130 and to § 3 of act 278, both of 1937, rights created and 
given under the provisions of act 11 of 1934 will be de-
stroyed in violation of § 10 of article 1. of the federal con-
stitution, and § 17, Art. 2, of the State Constitution. This 
contention shoUld be sustained. 

Act 130 of 1937, after providing for issuance of gen-
eral refunding bonds, directs the treasurer of state, from 
and after the date of the sale or exchange of any general 
refunding bonds, and during each year while said bonds 
remain outstanding and unpaid, "to credit and pay to the 
special account hereby created in the state highway fund 
to be known as the general refunding bond redemption ac-
count and to charge against the state highway fund an 
amount equal to the annual savings and interest effected 
by the issuance of general refunding bonds thereunder, 
and likewise to credit and pay to the aforesaid general 
.refunding bond redemption account and to charge against 
the particular redemption account from which those cer-
tain bonds refunded would otherwise be payable accord-
ing to the provisions of aforesaid act 11 which created 
such account the portion of the total amount of the rev-
enues pledged by said act 11 to the payment of principal 
of those certain bonds refunded." 

Section 3 of act 278 of 1937 contains the following 
direction: "For the purpose of paying expenses in con-
nection with refunding operations the state comptroller 
is directed and authorized to cause a transfer to be made 
to the general refunding bond redemption account of any 
balance to the credit of the bond refunding fund and
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allocated under the provisions of §§ .39 and 50 of said act 
11 aforesaid, and of such additional sums as may be 
necessary from the appropriation made in § 1 hereof." 
Section 1 of act 278 of 1937 provides that "All proceeds 
of the sale of general refunding bonds shall be deposited 
in the state treasury to the credit,of the general refund-
ing bond redemption account and there is hereby appro-
priated out of any moneys which may be so deposited the 
sum of $150,000,000 or so much as may be necessary to 
effectively, efficiently and speedily refund or refinance the 
obligations provided for." This section refers to and 
identifies acts 130 and 151 of 1937 and undertakes to tie 
the three enactments together. 

The majority opinion disregards the iact that by 
§ 4 of .act 130 an amount equal to the difference in the 
interest rate of the new bonds and the refunded bonds, 
and a part of .the sinking fund created by § .2 of act 11 
of 1937, will be transferred from the highway fund to the 
general refunding bond redemption account. 

If any money is transferred (as provided for in § 4 
of act 130 of 1937) before all of the obligations issued 
under act 11 of 1934 are redeemed or retired, the holder 
of bonds will be deprived of substantial rights in violation 
of § 10, article 1, of the federal constitution and § 17 of 
article 2 of the State Constitution. 

Section 3 of act 278 of 1937 authorizes and directs 
the transfer to the general refunding bond redemption 
account of any balance to the credit of the bond refund-
ing fund as allocated under the provisions of §§ 39 and 
50 of act 11 of 1934. The 'amount standing to the credit 
of the bond refunding fund has been pledged in trust 
to the payment of the bonds issued under act 11 of 1934. 
The transfer and use of this balance fnr any purpose 
other than as specified in act 11 is an impairment of the 
contract between the state and the holders of outstanding 
bonds. 

The majority opinion holds, in effect, that even 
though this balance may be a trust fund, pledged to the 
state's creditors, the state's culpability is slight because 
the ratio of $382,783.46 to $150,000,000 shows a diminish-
ing degree of importance.
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The philosophy of appropriation seems to be that 
if Peter must part with his worldly possessions to pre-
pare a place for Paul, it may ba presumed that Peter's 
lamentations will not be heard at a great distance when 
he grasps the explanation that the amount taken in com-
parison with the remainder is not sufficient to render him 

hnnkr.npf 
The supreme court of the United States in the case 

of Bank of Minden v. Clement, 256 U. S. 126, 65 L. ed. 
857, speaking of the degree or extent of impairment of 
contract, said: "One of the tests that a contract has been 
impaired is, that its value has by legislation been dimin-
ished. It is. not, by the 'Constitution, to be impaired at 
all. This is not a question of degree or manner or cause, 
but of encroaching in any respect on its obligations—
dispensing with any part of its force." (See also cases 
cited in the opinion.) 

The General Assembly does not possess the consti-
tutional power to take any part of the trust funds created 
and dedicated by § 2 of act 11 of 1934, or to take $382,- 
783.46 from a; fund dedicated to the state's creditors in 
trust. If such conduct is to be approved because econ-
omies ma.y be effected, then it would seem that salvation 
is being purchased at too great a price : the result is that 
honorable dealings are being sacrificed at the whim of 
expediency. 

But, it is argued that there is no -violation of either 
the state or federal constitutions because the term "im-
pair" means "to make worse, to diminish in quality, 
value, excellence or strength, or to deteriorate." There-
fore, say proponents of abrogation, the arbitrary taking 
of nearly $400,000, contrary to the provisions of an ex-
pressed trust, does not impair the obligations because 
it is the intent, immediate or remote; of those charged 
with administrative duties, to strengthen the security of 
bondholders, to improve the quality of their holdings, to 
increase existing values, and to endow with attributes of 
excellency in contradistinction of impairment. 

This argument would have more merit if those with 
whom we entered into contractual relationship were 
parties to the change. In the absence of acquiescence it
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may be suggested that the state is abandoning its status 
as trustee of highway funds for a trusteeship of the con-
science and business judgment of bondholders who 

• thought at least that act 11 of 1934 was not susceptible of 
the strange construction to which it is now being sub-
jected that an advantage of the hour may be attained. 

It is next contended by appellants that the appro-
priation of funds attempted by § 3 of act 278 of 1937 
violates § 29, Art. 5, of the state constitution. This con-
tention should also be sustained. This section of the 
Constitution reads as follows : "No money shall be 
drawn from the yeasury except.in pursuance of specific 
'appropriations made by law, the purpose of which shall 
be distinctly stated in the bill and the maximum amount 
which may be drawn shall be specified in dollars and 
cents and no appropriation shall be for a longer period 
than two years." 

The appropriation made by § 3 of act 278 of 1937 
does not specify in dollars and cents the *maximum 
amount that may be used for the purpose of paying ex-
penses of refunding. The majority opinion says : 
"When the bill, which later became an act, was first 
prepared, the author, realizing there would be a fluctua-
tion of the balance in the bond refunding fund at that 
time, and at the time of the approval of the act (several 
Weeks later), of course, could not *name the exact 
amount." 

The language clearly indicates that the legislature 
did not fix in dollars and cents the maximum athount that 
might be used for expenses of refunding; yet, notwith-
standing that fact, and in opposition . to . § 29, Art. 5, of the 
Constitution, the stamp of approval has •been put upon 
the appropriation. • 

The case of Grable v. Blackwood; 180 Ark. 311, 22 
S. W. (2d) . 41, is cited in the majority opinion. A study 
of the Grable case discloses that instead of being an 
authority supporting the results in the instant case, it is 
authority to the contrary. 

The Grable case recognizes the force and effect of 
§ 29, article 5, of the Constitution. The coUrt held. that 
the maximum amount that might be expended under the
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act attacked in the Grable case and under act 18 of 1937 
was specifically fixed at $7,500,000. 

In the case at har the legislature has authorized an 
expenditure (1) for the purpose of purchase and re-
demption of bonds issued under act 11 of 1934, and (2) 
for the payment of expenses of refunding under act 130 
of 1937. TbAt pYpAnditurA is th p definite sum of $150,- 
000,000 plus an unknown and indefinite amount to be 
transferred from the bond refunding fund. There is a 
provision that no part of the $150;000,000 shall be used 
for expenses until after the indefinite and unknown 
amount is exhausted. The sum of a known and unknown 
amount is unknown. 

The appropriation made by § 3 of act 278 of 1937 
does not comply with § 29, article 5, of the Constitution. 

It is conceded that. $150,000,000 appropriated by § 1 
of act 278 of 1937 is legally appropriated. If this were 
the only appropriation contained in acts 130, 151 
and 278 of 1937, and if there had been a provision that 
expenses of refunding should be paid from this appro-
priation under the rule announced in the . Grable case, the 
appropriation would be constitutional, but the appropria-
tion made by § 3 of act 278 of 1937 operates upon a bal-
ance in the bond refunding fund and this balance was not 
definitely fixed by the legislature. 

Appellants next contend that even though the appro-
priation made by act 278 of 1937 is valid, no part 
thereof can be disbursed for salaries, fees or commissions 
to those assisting in the refunding program. This con-
tention should also be sustained. 

Section 4 of article 16 of the Constitution reads as 
follows : "The General Assembly shall fix the salaries 
and fees of all officers of the state and no greater salary 
or fee than that fixed by law shall be paid to any officer, 
employee or other person, or at any rate other than at 
par value, and the number and salaries of the clerks and 
employees , of different departments of the state shall be 
fixed by law." 

In Nixon v. Allen, 150 Ark. 244, pages 257-258, 234 
S. W. 45, this court said: " The power to fix the salaries 
and fees of all officers in the state and the number of
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their clerks and employees and their salaries is a func-
tion which, within the limitation of the Constitution, is 
lodged in the supreme law-making power of the state—
the legislature. The General Assembly cannot delegate 
this legislative power to any individual officer or board." 
The court, in Pulaski County v. Caple, 191 Ark. 340, 86 
S. W. (2d) 4, reaffirmed the rule announced in the Nixon 
ease.

The majority opinion, however, says that an em-
ployee of the refunding board is not within the restric-
tions found in § 4, article 16, of the Constitution. The 
reference is to those departments into which the powers 
of the government of the state are divided by § 1, article 
4, of the Constitution, where it is provided that all the 
powers of the government of the state of Arkansas are 
'divided into legislative, executive and judicial depart-
ments. 

If the bonds to be issued are to be obligations of the 
state of Arkansas, their issuance must be exercised 
by some governmental power,.and this power must be ex-
ercised by someone employed in one of the three depart-
ments of state. Issuance of bonds will be an administra-
tive function and such duties will necessarily fall within 
the executive powers of the government. See Farrell v. 
Oliver, 146 Ark. 599, 604, 226 S. W. 529. 

If it be admitted, for the sake of argument, that an 
employee of the board of finance is not an entity in one 
of the departments of state, even then such employee 
could not be paid a salary in excess of that fixed by the 
legislature, because § 4, article 16, of the Constitution 
prohibits the payment of any greater salary or fee "to 
any officer, employee or other person" than that fixed 
by law. Those engaged in refunding, if arbitrarily ex-
cluded from a departmental classification, would at least 
attain the dignity of "employees or other persons." Since 
the legislature has not fixed the salaries or fees of those 
who will be engaged in refunding, no funds can be legally 
paid from the appropriations made by acts 130, 151 
and 278 of 1937 for salaries, commissions, fees; or per-
sonal services even though the appropriations were valid. 
If a construction to the contrary is adopted, then an ilia-
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portant safeguard against treasury-tapping has been 
removed.	• 

It is the view of the writer of this opinion, conourred 
in by Mr. Justice BUTLER and Mr. Justice BAKER: 

(1) That the balance of $382,783.46 standing to the 
credit of the bond refunding fund is properly a credit to 
tho highwy fiin,-1 created by act 11 of 1934. 

(2) That such balance is a trust fund and that its 
diversion to any purpose inconsistent with the trust 
would impair the obligation of the contract between the 
state and its creditors and such diversion is, therefore, 
prohibited by both the federal and state Constitutions. 

(3) That the transfer of any moneys from any of 
the accounts created in the state highway fund by § 2 
of act 11 of 1934 to the general bond refunding account as 
provided in § 4 of act 130 of 1937 would impair the obli-
gation of the contract between the state and its creditors, 
and such transfer is, therefore, prohibited by both the 
federal and state Constitutions. 

(4) That the relief prayed for by appellants and 
the methods provided for its procurement are not suits 
against the state, but on the contrary they are suits by 
taxpayers for the benefit of all taxpayers similarly af-
fected, and to that extent are suits by the state and not 
against it.

(5) That the state has no interest in any unconsti-
tutional enactment of the General Assembly, and such 
enactment should not be enforced by any officer or other 
agent of the state ; therefore,,injunction will lie to prevent 
an exercise of nonexistent authority. 

(6) That act 278 of 1937 is not unconstitutional as 
to the appropriation of $150,000,000, nor is it unlawful 
for the state comptroller to transfer funds from the gen-
eral refunding bond redemption account for use in any 
constitutional manner ; provided, no part of the princi-
pal arising from the sale of bonds is transferred; and 
provided, further, that in no event can any part of the 
item of $382,783.46 be transferred or used except as 
authorized in §§ 39' and 50 of act 11 of 1934. 

(7) That no part of the funds appropriated by any 
of the acts mentioned can be used for the purpose of
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paying salaries, fees, or commissions to persons engaged 
in the furtherance of the refunding plan because such 
salaries, fees and commissions have not been fixed by the 
legislature as required by § 4 of article 16 of the Con-
stitution.


