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LAMBIE v. W. T. RAWLEIGH COMPANY. 

Opinion delivered February 4, 1929. 
1. JUDGES—VALIDITY OF ELECTION OF SPECIAL CHANCELLOR. —An order 

reciting that die regular chancellor failed to appear for the 
holding of an adjourned session of the court, and that another 
was duly elected special chancellor, and acted as such, held 
sufficient, under Const., art. 7, § 21, though the record fails to 
recite whether the regular chancellor was sick or unable to hold 
court or disqualified to act in the case at bar.
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2. JUDGMENT—PRESUMPTION ON COLLATERAL ArrACK.—A decree ren-
dered by a special chancellor is not open to collateral attack, 
because the record fails to show the cause for election of the 
special chancellor, as it will be presumed that grounds for such 
election existed. 

3. JUDGMENT—COLLATERAL ATTACK.—A judgment of a superior court 
cannot be attacked collaterally unless its invalidity is apparent 
upon the face of the record. 

4. JUDGMENT—IRREGULARITY IN SUBSEQUENT PRockmurNGs.—Where 
the chancery court had jurisdiction of the subject-matter and 
the parties at the time a mortgage foreclosure decree was 
rendered, mere irregularity in subsequent •proceedings will not 
invalidate a sale thereunder, unless asserted by motion to set 
it aside during the term at which it was rendered or in a direct 
proceeding to set it aside for fraud or unavoidable casualty. 

5. JUDGMENT—FRAUD IN PROCUREMENT.—An attack upon a judgment 
upon the ground that it was procured by fraud is a direct attack, 
but the fraud relied on must relate to the procuring of the 
judgment, and not to the fraudulent nature of the claim or to 
the falsity of the testimony by which it was procured. 

6. MORTGAGEs—PROCEss.--Defendant, served with summons in a 
mortgage foreclosure suit, is under duty to keep up with the 
subsequent proceedings after the date of the service. 

7. JUDGMENT—DILIGENCE IN SEEK iNG EQUITABLE RELIEF.—A party 
seeking relief against a judgment or decree on the ground of un-
avoidable casualty or misfortune must show that he has not been 
guilty of negligence. 

8. JUDICIAL SALE—Mq■ LCT OF CONFIRMATION.—An order confirming 
a sale of real estate, where the court had jurisdiction, cures 
defects and irregularities in the proceedings occurring between 
the date of the decree and the sale, and every presumption will 
be indulged in favor of its fairness and regularity. 

9. JUDGMENT—RELIEF AGAINST JUDGMENT BY DEFAULT.—One WhO is 
aggrieved by a judgment rendered in his absence must show, 
not only that he was not summoned, but also that he did not 
know of the proceeding in time to make his defense. 

10. JUDGMENT—RELIEF FROM DEFAULT DECREE—MERITORIOUS DEFENSE. 
—One seeking to be relieved from a default judgment on the 
ground of unavoidable casualty, preventing defense to the action, 
must show that he has a meritorious defense. 

Appeal from Craighead Chancery Court, Western 
District; Gordon Frierson, Special Chancellor; affirmed.
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8TATEMENT BY THE COURT. 

On December 9, 1926, the W. T. Rawleigh Company 
brought suit in equity against Mrs. G. W. Lambie and 
G. E. Lambie, and Rachael La.mbie, his wife, to foreclose a 
mortgage on thirteen acres of real estate. The mortgage 
was given to secure two notes of even date with the mort-
gage for $200 each, due respectively on November 15, 
1925, and November 15, 1926. On March 1.0, 1927, which is 
.recited in the decree to be a regular adjourned day of tbe 
chancery court, the case -came on for hearing. Judgment 
was rendered against the defendants, Mrs. G-. W. Lambie 
and G. E. Lambie, for $457.86, with interest at the rate of 
eight per cent. per annum from date until paid. The de-
cree provided that, if said judgment should not be paid 
on or before May 1, 1927, Gordon Keller, the clerk of the 
court, as commissioner, should sell . the land at the time 
and place specified in the decree, to satisfy said 
judgment. 

On the 25th day of August, 1927, the commissioner 
gave the requisite notice for the sale of said land on the 
1.7th clay of September, 1927, in a weekly newspaper 
published in the Western District of Craighead County, 
Arkansas, in which the land was situated. On the 17th 
day of September, 1927, the commissioner filed his report 
of sale, reciting that the land had been sold in accordance 
with the terms of the decree, and that the W. T. Rawleigh 
Company duly became the purchaser thereof for the sum 
of $200. No exceptions having been filed to the report, 
it was duly -confirmed by the chancery. court on October 
7, 1927, and the deed to the W. T. Rawleigh Company as 
purchaser was acknowledged in open court. 

On November 14, 1927, the W. T. Rawleigh Company 
executed -a quitclaim deed to said land to R. Brown for 
the sum of $605. On the 5th day of January, 192-8, the 
W. T. Rawleigh Company and R. Brown filed a petition 
in the chancery court against Mrs. G-. W. Lambie and 
C. E. Lambie for a writ of possession to said land. On 
the 6th day of January, 1928, Mrs..G. W. Lambie and 
E. Lambie filed a complaint in the same chancery court
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against the W. T. Rawleigh Company and R. Brown to 
vacate and set aside said foreclosure decree on account 
of fraud and unavoidable casualty, and because the 
special chancellor who rendered the decree was not shown 
to have been elected in accordance with the provisions of 
our Constitution. This was after the lapse of the term 
at which the foreclosure proceedings were had. The pe-
tition for the writ of possession and the complaint to set 
aside the decree were consolidated and tried together. 

According to the testimony of Mrs. G. W. Lambie, 
the thirteen acres of land in controversy were situated 
right near Egypt, in the Western District of Craighead 
County, Arkansas, and constituted her homestead. The 
land had originally belonged to her husband, and he had 
resided on it for fifteen years before his death. After 
his death she continued to reside on the land, and was 
living on it at the time of the trial. She was sixty-six 
years of age, and had never had any experience in court 
proceedings. On her direct examination she stated that 
she did not know the foreclosure proceeding was pending 
in the 'chancery court against her, and that she did not 
know that the land was advertised and sold until after 
the confirmation of the sale had been made. She also 
stated that, during the spring and summer and early fall 
of 1927 her son had had a great deal of trouble. In the 
spring a cyclone killed one of his boys, and his wife, 
from that time on, was sick and not able to sit up. On 
cross-examination she admitted that the officer had served 
her with summons in the foreclosure proceeding. 

According to the testimony of G-. E. Lambie, he went 
to see Roy Penix, one of the attorneys for the W. T. 
Rawleigh Company, about the foreclosure proceeding. 
The attorney knew about the sickness and death in his 
family. On March 10, 1927, G. E. Lambie went to see 
Joe C. Barrett, a member of the firm of Fenix & Barrett, 
and Barrett agreed with him not to take a foreclosure 
decree until the 15th day of May, 1927. G. E. Lambie 
denied receiving a letter from Penix & Barrett, dated 
June 20, 1927, which reads as follows :
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"In re W. T. Rawleigh Co. v. Lambie. 
"It has been over three months since we took decree 

against your lands in the above mentioned matter. We 
have been very lenient with you, on the understanding 
that you were going to get a loan to take care of this 
judgment. Since you have not, we are going to be forced 
to sell the lands right away. Please advise if you care 
to pay this judgment and save the lands. We will also - 
very likely have a deficiency judgment against you." 

He admitted, however, that he wrote a letter to Roy 
Penix at Jonesboro, Arkansas, on June 20, 1927, which 
reads as follows: 

"I received your letter today. In regards to the 
Rawleigh proposition, I have not been able to makoa loan 
so far. In fact, I have not had an opportunity to do 
much. I have taken this matter up with the farm loan 
and the New England companies, but they turned it 
down on account of the acreage being too small. Roy, 
my wife has been down sick in bed since March 1. I 
have had to stay at home with her. She is no better now. 
Of course you know about me losing my boy in the cyclone 
that swept through here May 9. My wife was not in 
position to see him after death. Roy, if I possibly can 
leave her I will be out to see you Wednesday, June 24." 

G. E. La•bie did not know that the land was adver-
tised and sold until after the sale had been confirmed 
by the court and Brown claimed to have purchased it 
from the W. T. Rawleigh Company. He did not look 
after the matter more closely because of the death of his 
child in May, 1927, which was killed during a storm, and 
the continued sickness of his wife thereafter. Besides 
this, he relied upon the promise of the attorneys that no 
decree would be entered of record until the 15th day of 
May, 1927, and did not know that such a decree had been 
rendered on March 10, 1927. 

The record shows that the value of the thirteen acres 
of land in controversy was somewhere between $1,500 and 
$2,500. Several witnesses testified that they would be
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glad to buy it as a speculation for $1,500. Other facts 
will be stated or referred to in the opinion. 

The chancery court found all the issues in favor of 
the W. T. Rawleigh Company and R. Brown, and a decree 
was entered of record in accordance with its findings. 
To reverse that decree Mrs. G. W. Lambie and G-. E. 
Lambie have duly prosecuted an appeal to this court. 

Jeff Bratton, for appellant. 
Horace Sloan, for appellee. 
HART, C. J., (after stating the facts). It is first 

contended by counsel for appellants that the decree 
should be reversed because the special chancellor who 
rendered the decree in the foredlosure proceeding was not 
elected in accordance with the provisions of our Con-
stitution relating to the election of special judges when 
the regular judge is absent or disqualified. • On this point 
a mow pro tune decree was entered of record which re-
cited that on the 10th day of March, 1927, the regular 
chancellor failed to appear at the courthouse, at the time 
and place prescribed by law and by former adjourning 
order of the court, for the holding of an adjourned day of 
said court on March 10, 1927. It further recites that the 
practicing attorneys met at the courthOuse on said day 
and held an election for special chancellor to preside at 
such adjourned day, and G-ordon Frierson, who possessed 
the requisite qualifications required by law, received a 
majority of votes, and was duly declared elected Among 
other cases tried was the foreclosure proceeding in which 
a decree of foreclosure was rendered. It was not nec-
essary that the record should affirmatively show that 
the regular chancellor was absent, sick or disqualified, 
and that for one of these reasons a special judge was 
elected. 

• In Fernwood Mining Co. v. Pluna, 136 Ark. 107, 206 
S. W. 822, it was held that, where the record of the circuit 
court shows that the regular judge was absent on the first 
and second days of the term, and that a special judge was 
elected in accordance with the requirements of the Con-
stitution, such record is impervious to attack on appeal,
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unless the fads which would defeat the election are re-
cited in the record itself. 

The special chancellor in the present case was 
elected under the same section of article 7 of the State 
Constitution, and that case controls here. The nunc pro 
tune order shows that Gordon Frierson was duly elected 
special chancellor in accordance with the provisions of 
the Constitution, and that he entered upon the discharge 
of his duty as such special chancellor. Therefore it was 
not necessary that the record show that the regular chan-
cellor wasP sick or unable to hold the court, or was dis-
qualified to act in the case at bar. 

Moreover, as we shall see, this is a collateral attack 
on the decree, and in such cases it is not necessary that 
the existence of the causes should appear on the face of 
the record. If the record is silent on the subject, and 
such an appointment of a special chancellor could have 
been made legally under any circumstances, the authority 
to make the appointment or election, and that the grounds 
therefor existed, will be presumed. This rule was recog-
nized and approved in the case last cited. 

Upon the merits of the case, it may be stated at the 
outset that there is a marked difference between the ef-
fect given a judgment or decree when it is attacked col-
laterally and when it is directly attacked, as upon appeal 
or by a complaint filed to set it aside for fraud or un-
avoidable casualty. If the judgment or •decree is void 
upon the face of the record itself, it may be attacked col-
laterally; but if its invalidity is not apparent on the face 
of the record, it cannot be attacked collaterally. In the 
foreclosure suit the court had jurisdiction of the subject-
matter and of the parties when the decree was rendered. 
Therefore it had jurisdiction; and no mere irregularity 
in the subsequent proceedings will avail to invalidate the 
decree and the sale thereafter, except upon appeal, or a 
motion to set aside the decree during the term it was ren-
dered; or in a direct proceeding to set aside the decree for 
fraud or unavoidable casualty. An attadi upon a judg-
ment upon the ground that it was procured by fraud is
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a direct attack, since the establishment of the fraud 
shows that no judgment or decree has been rendered. 
Fraud, however, from which such relief may be given, 
does not include a judgment or decree regularly obtained 
upon a fraudulent claim or by false testimony, but it is 
limited to fraud in procuring the judgment. Cassaday 
v. Norris, 118 Ark. 449, 177 S. W. 10 ; Ruddell v. Richard-
son, 140 Ark. 198, 215 S. W. 711; Road Imp. Dist: No. 4 
v. Ball, 170. Ark. 522, 281 S. W. 5 ; Dunn v. Bradley, 175 
Ark. 182, 299 S. W. 370 ; and Winfrey v. People's Savings 
Bank, 176 Ark. 941, 5 S. W. (2d) 360. 

Within the rule just announced there is no testi-
mony in the record whatever tending to show that the 
decree was obtained by fraud. Mrs. G. W. Lambie ad-
mitted on cross-examination that she was served with 
summons in the cause, and it was her duty to keep up 
with the subsequent proceedings in the cause thereafter. 
G. E. Lambie was also served with summons, and ad-
mitted that he knew of the pendency of the suit in the 
chancery caurt. 

Neither does the record show any unavoidable cas-
ualty or misfortune that prevented the defendants from 
appearing and defending the action. As we have just 
seen, both parties were served with summons, and must 
thereafter take notice of the pendency of the suit. No 
misrepresentations were made by the attorneys for the 
plaintiffs in foreclosure proceedings. G. E. Lambie does 
state that it was understood between him and the at-
torneys for the plaintiff in the suit that no decree was to 
be taken until the 15th day of May, 1927. He did not 
attend court on that day, however, or give any excuse 
for not doing so. He does state that his boy was killed 
in a storm in the month of May, but he does not state that 
the death 'occurred on or about the day he thought the 
case was to be called for trial. He does not present any 
legal excuse for not attending court on the day he under-
stood the decree was to be taken if no defense was made 
to the action. Neither of the appellants make any show of 
merit or give any reason whatever why judgment should
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not have been rendered against them for the amount sued 
for in the foreclosure proceeding. A party seeking re-
lief against a judgment or decree on the ground of un-
avoidable casualty or misfortune must show that he him-
self is not guilty of negligence. Farmers' Mutual Fire 
Ins. Co. v. Defries, 175 Ark. 548, 1 S. W. (2d) 19. 

The commissioner appointed to sell the land gave 
notice •of the time and place and terms of the sale, as 
required by statute and by the terms of the decree on the 
26th day of August, 1927, that the sale would be had on 
the 17th day of September, 1927. The sale was had on* 
that day, and the plaintiff in the case became the pur-
chaser' for $200. No exceptions were filed to the sale, 
and it was duly confirmed by the court on October 7, 1927. 
The land was bid in for the sum of $200, and was worth 
at least $1,500. During all this time the defendant, G.. E. 
Lambie, whO was looking after the matter for himself 
and for his mother, had a sick wife and other sickness 
in his family. One of his boys had been killed by a storm 
in the spring, and, if a direct attack had been made on 
the sale, the confirmation of the sale would have been 
set aside, under the rule announced in Chapin v. Quisen-
berry, 138 Ark. 68, 210 S. W. 341, and 'other subsequent 
decisions a this court. In that case it was held tha.t the 
chancery court properly refused to confirm a judicial sale 
where the property brought a grossly inadequate price 
and the sale was attended with circumstances Working 
out a harsh result against the owner's interest, although 
the purchaser himself was guilty of no fraud or 
misconduct. 

In the present case, however, no attempt was made to 
prevent a confirmation of tbe sale by the defendant. 
Although G. E. Lambie denied receiving the letter of 
June 20, 1927, from Penix & Barrett, in which they 
notified him that they had 'been lenient with him, and 
would be forced to sell the land right away, he does 
admit writing to one of the attorneys on the next day a 
letter which shows that he knew the land was about to be 
sold, and that be was trying to borrow money with which
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to redeem it. In this connection it may be stated that Joe 
C. Barrett testified positively that G. E. Lambie knew 
that a decree of foreclosure would be taken on the 10th 
day of March, 1927, and that he would be given thirty 
days within which to pay off the decree before the land 
would be advertised for sale. However, as we have 
already seen, no appeal was taken from the decree, and 
no grounds for setting aside the decree on the ground of 
fraud or unavoidable casualty has been shown. 

Therefore the present suit can only be considered as 
a collateral attack on the decree. In a case-note to 1 
A. L. R. 1446, the general rule is stated to be that, where 
the sale has been coufirmed, matters between the decree 
and the sale cannot be collaterally attacked, and many 
cases are cited in support of the rule. It is also said 
that an order confirming a sale of real estate, where the 
court has jurisdiction, cures all defects and irregular-
ities in the proceedings, and that the judgment cannot be 
attacked collaterally. This rule has been recognized by 
this court. In Byers v. Fowler, 12 Ark. 399, 54 Am. Dec: 
271, the court said that, admitting all the irregularities 
alleged to exist, they could not be brought up collaterally 
to .affect a sale made under a valid execution. It was said 
that the parties had a right to question the proceeding, 
but that they must do it directly, and not collaterally. 

In Lawson v. Jordan, 19 Ark. 297, 70 Am. Dec. 590, 
there were some irregularities in the sale of the land un-
der execution, and the court said this could only be taken 
advantage of by the debtor himself in a direct proceeding 
for the purpose, and not in a collateral proceeding. In 
Field v. Dortch, 34 Ark. 399, the court had under consid-
eration a sale under a special execution against the prop-
erty seized, and tbe court said that the regularity of the 
exercise of the power depended upon an entire conformity 
with the statutory direction. The defects in that case the 
court held to be merely error, and that they could not be 
collaterally questioned. In Webster v. Daniels, 47 Ark. 
131, 14 S. W. 550, the court had under consideration irreg-
ularities in a case where the execution was alleged t6 be
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based upon an insufficient transcript in the circuit court 
from the justice court, and the court said that this consti-
tuted at most an irregularity, and . as such could only be 
taken advantage of by the defendant in a direct proceed-
ing to quash the process. 

Again, in Stout v. Brown, 64 Ark. 96, 40 S. W. 701, 
it was held that a . sale of attached property under a writ 
of venditioni exponas, after it had been reported to and 
confirmed by the 'court, could not be collaterally attacked 
upon the ground that such writ did not specify the 
property to be sold, or that the officer sold without 
authority, or that he sold without giving the notice re-
quired by law. Again, in Stout v. Brown, 64 Ark. 312, 42 
S. W• 415, there were some irregularities in the sale that 
might have been attacked in regard to the price for which 
the lumber was sold, and the court held that, while the 
irregularities would not affect the validity of the sale 
in a collateral proceeding, yet, upon direct attack by ap-
peal from the order confirming the sale, it . could be set 
aside. In that case there was a direct attack by appeal, 
and the sale was set aside and a renewal order of sale 
was ordered. The same principle applies to judicial 
sales where they have been confirmed and are attacked 
collaterally. 

In Cassady v. Norris, 118 Ark. 449, 177 S. W. 10, 
the court said that mere errors and irregularities are not 
grounds for Vacating a judgment by way of collateral 
attack, and that the judgment must be assailed only in a 
direct proceeding. The court further held- that, after a 
confirmation 'of a sale has been • made by order of the 
court, all defects and irregularities in the conduct of the 
sale are cured, and every presumption will be indulged 
in favor of its fairness and regularity. 

Before the confirmation of the commissioner's sale, 
irregularities may be shown, that the sale was not made 
in accordance with the provisions of the decree ; or any 
misconduct or unfairness may be shown in order to set 
aside such sale. All these matters are passed upon by 
the chancellor when he confirms the sale.	After the
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confirmation of the sale by the court, all defects and 
irregularities in the conduct of the sale are cured, and 
every presumption will be indulged in favor of its fair-
ness and regularity. Bank of Pine Bluff v. Levi, 90 Ark. 
166, 118 S. W. 250. 

In the application of these principles to the case at 
bar, we are of the opinion that, by the order of con-
firmation, the chancery court adjudged that the decree 
and the subsequent proceedings of the sale were executed 
in conformity with the terms of the decree, and were 
valid. The proceedings are not impeached by anything 
apparent on the face of the record, and upon a collateral 
attack the sale Must be regarded as valid in fact and in 
law. Therefore the decree will be affirmed. 

MEHAFFY, J., dissents. 
ADDITIONAL OPINION. 

HART, C. J. Counsel for appellants, in their motion 
for rehearing, insist that they have appealed from the 
foreclosure decree and that this constitutes a direct at-
tack on it. ,Conceding, without deciding the question 
whether they have appealed from the foreclosure decree 
within the time prescribed by the statute, this does not 
help their case any. On cross-exami.nation Mrs. G. W. 
Lambie admitted that she had been duly served with 
summons in the case, and the record shows that fact. 
The record shows that G. E. Lambie, her son, was duly 
served with summons, and he admitted that he knew of 
the pendency of the action. He admitted talking with 
attorneys for the plaintiff in the foreclosure suit. One 
who is aggrieved by a judgment rendered in his absence 
must show, not only that he was not summoned, but also 
that he did not know of the proceedings in time to make 
a defense. Karnes v. Barney, 172 Ark. 125, 287 S. W. 743. 
See also Fore v. Chenault, 168 Ark. 747, 271 S. W. 704; 
and C. A. Blanton Co. v. First National Bank, 175 Ark. 
1107, 1 S. W. (2d) 558. 

Again, this court has held that one who seeks to be 
relieved from a judgment upon the ground of unavoid-
able casualty, preventing a defense to the action, must
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show that he has a meritorious defense. Smith v. Globe 
& Rutgers Fire Insurance Company, 174 Ark. 346, 295 
S. W. 388. See also Minnick v. Ramey, 168 Ark. 180, 
269 S. W. 565; and American Investment Co. v. Kennehan, 
172 Ark. 832, 291 S. W. 56. 

We adhere to the views expressed in our original 
opinion, and feel that we cannot grant the relief asked 
for by appellants without unsettling principles of law 
which have ;been uniformly followed and applied by this 
court. Therefore the petition for rehearing will be 
denied.


