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BARNETT V. BANK OF MALVERN. 

Opinion delivered February 4, 1929. 
APPEAL AND ERROR—RULING ON FORMER APPEAL.—A holding of this 
court on a former appeal from a judgment directing a verdict for 
defendant that there was sufficient evidence in the case to go to 
the jury was not equivalent to a finding that the plaintiff was 
entitled to a verdict upon the pleadings. 

2. APPEAL AND ERROR—PREJUDICIAL ARGUMENT OF COUNSEL—The re-
fusal of the trial court to correct counsel where he has made an
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improper statement of the law in his argument is tantamount to 
• the giving of an erroneous instruction on the subject. 

Appeal from Hot Spring Circuit Court; Thomas E. 
Toler, Judge; reversed. 

Oscar Barnett, for appellant. 
Glover, Glover ce Glover, for appellee. 
SMITH, J. This is the second appeal in this cause, 

the suit being one brought under §§ 7395 and 7396, C. 
& M. Digest, to recover damages for the alleged refusal 
and failure of a mortgagee to cancel the mortgage lien 
upon request so to do after the payment of the debt se-
cured by the mortgage. Barnett v. Bank of Malvern, 
176 Ark. 766, 4 S. W. (2d) 17. 

The mortgagee, the defendant bank, had brought suit 
to foreclose a mortgage upon a lot which appellant 
bought subject to the mortgage. There was a decree of 
foreclosure, but, before the sale, appellant paid the mort-
gage debt, and the attorney for the bank caused a nota-
tion of that fact to be made upon the margin of the record 
of the chancery court in which the decree of foreclosure 
had been entered. When sued for the failure to satisfy 
the mortgage lien, under the provisions of the above 
numbered sections of Crawford & Moses' Digest, the 
bank defended upon the ground that the 'cancellation of 
the decree of foreclosure by entering satisfaction on the 
margin of the record thereof was a substantial compliance 
with the requirements of the statute, and the court so in-
structed the jury, and, under the directions of the court, 
the jury returned a verdict in the bank's favor. 

Upon the appeal from the judgment of the court 
rendered upon the verdict of the jury returned as afore-
said, we held that the statute had not been substantially 
complied with, and that the mortgagor, or his successor 
in interest, had the right to demand the indorsement of 
satisfaction of the mortgage upon the margin of the rec-
ord where the mortgage was recorded, although satisfac-
tion of the decree of foreclosure had been previously 
entered.
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Upon the remand of the cause the bank defended 
upon the ground that it entered satisfaction of the mort-
gage upon the margin of the mortgage record within sixty 
days after being requested so to do, and that no request 
to satisfy had been made prior to the institution of the 
suit for damages for the failure to satisfy. 

The case appears to have been submitted at the trial 
from which this appeal comes under proper instructions. 
The testimony on the part of the plaintiff was to the effect 
that the request to satisfy was made, and not complied 
with ; while that on the part of the bank was to the effect 
that the request was not made until after the suit for 
damages had been commenced. The instructions made 
the determination of this issue of fact decisive of the 
question of liability. 

Appellant insisted in the court below, and insists 
here, that he was entitled to a judgment upon the plead-
ings for the reason that the opinion on the former appeal 
is decisive of the issues joined at the trial from which 
this appeal comes. Appellant is mistaken in this conten-
tion. We did not undertake to decide any issues of fact 
raised in the case on the former appeal, but, inasmuch as 
a verdict had been directed at the first trial against plain-
tiff, we said on the appeal that, in determining whether 
he had a cause of action, we gave to the testimony in his 
behalf its highest probative value, and we merely decided 
that this testimony was legally sufficient to support a 
verdict in his favor. 

We would therefore be constrained to affirm the 
judgment from which the present appeal comes, but for 
the fact that counsel for the defendant bank, in the course 
of his argument before the jury, said : "The satisfac-
tion of the judgment record of the chancery court, where 
the mortgage was foreclosed by the defendant, and as Mr. 
Robert Smith (the cashier of the bank) told you, was a 
full and complete satisfaction of any and every claim 
that the Bank of Malvern had against that property by 
reason of that mortgage ; and plaintiff should not ask 
for any further satisfaction here." An objection to this
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argument was overruled by the court, and exceptions 
duly saved. 

The argument of counsel was an improper one, as it 
was directly contrary to the law as declared in the opin-
ion on the former appeal and to the instructions given 
at the request of the plaintiff. It was expressly de-
cided on the former appeal that, notwithstanding the sat-
isfaction of the decree of foreclosure, plaintiff had the 
right to demand that the mortgage record be satisfied 
also, yet counsel asserted plaintiff had no such right. 

In the case of Briggs v. Jones, 132 Ark. 455, 208 S. 
W. 118, it was held (to quote a syllabus) that "the re-
fusal of the trial court to correct counsel, where he has 
made an improper statement of the law in his argument, 
is tantamount to the giving of an erroneous instruction 
on the subject." The cases of Bird v. State, 154 Ark. 
297, 242 S. W. 71, and Davie v. Padgett, 117 Ark. 551, 
176 S. W. 333, are to the same effect. 

For this error the judgment must be reversed, and 
it is so ordered.


