1194 OLp AwmEerican Ins. Co. v. DELONEY. [178

O1p AmERICAN INsuranceE CoMPANY . DELONEY.

Opinion delivered February 18, 1929.

PLBADING—DISCRETION AS TO PERMITTING AMENDMENT.—In a suit on
a life insurance policy, refusal to permit an amendment of the
answer to raise a defense, not made until after the witnesses had

. been discharged, held not an abuse .of discretion.

" Appeal from Howard Circuit Court; B. E. Isbell,
Judge; affirmed.

John L. Crank and Brickhouse & Brickhouse, for
appellant.

- Feazel & Steel, for appellee.

Smrra, J.  Appellee brought this suit against the
appellant insurance company to recover the amount of
a policy of insurance issued by the appellant company
on the life of appellee’s wife, in which he was the bene-
ficiary. The company denied liability, upon the ground
that the insured falsely represented in her application
for insurance that she did not have, at the time of the
. application, nor had she had, during the two years pre
ceding the application, certain diseases mentioned in the
application for the policy.

" There was a failure to prove that the insured had,
“or had had, the mentioned diseases, but there was some
‘testimony to the effect that, between the date of the appli-
“cation for the policy and its delivery, the insured had a
spell of influenza. At the conclusion of the testimony,
defendant requested an instruction numbered 2, reading
as follows: *“‘You are instructed that, if you find from
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the evidence that plaintiff became ill after applying for
insurance with defendant company and before the deliv-
ery of the policy, and if you further find that the con-
tract of insurance provided that, if applicant became sick
during the pendency of the application, the application
should then be considered as withdrawn, then your ver-
dict will be for the plaintiff in the sum of such amounts
as you find were paid as premiums on said policy,
together with 6 per cent. interest thereon.’’

The court refused to give the instruction, whereupon
defendant asked leave to amend -its answer to conform
to the testimony, showing a breach of the warranty con-
tained in the application reading as follows: ¢‘In the
event I should become ill-or die between the date of the
application and before such delivery of the policy to me,
then it is agreed that any premium paid with the appli-
cation shall be returned to me or my legal representative,
the application being treated as withdrawn.”’

The court overruled the motion, for the reason stated,
that the evidence was closed and the witnesses discharged,
and this amendment to the answer injected a new issue
in the case.

There was a verdict and judgment for appellee, for
the reversal of which it is insisted that the court should
have given the instruction set out above, and should have
permitted the answer to be amended to raise the issue
covered by this instruction.

The defense that the insured became ill between the
date of the application for the policy and that of its deliv-
ery was one not raised by the answer nor by the motion-
to amend it, until after the witnesses had been discharged,
and it was therefore a matter of discretion on the part
of the trial court whether then to permit this new defense
to be interposed, and we are unable to say that the court
abused its discretion. Butler v. Butler, 176 Ark. 126, 2
S. W. (2d) 63. .
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It becomes unnecessary therefore to determine
whether the instruction correctly interpreted the lan-
guage of the application quoted above, as this issue was
not raised in apt time. The judgment must therefore be
affirmed, and it is so ordered.



