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StewarT v. HUNNICUTT.
Opinion delivered January 7, 1929.

1. ELECTIONS—PRIMARY BLECTION CONTEST.—In a contest of a pri-
mary election, contestant’s admission at the trial that another
candidate who was not a party received more votes according
to the returns than contestant, warranted dismissal of the com-
plaint, under Crawford & Moses’ Dig., § 3773, since the contestant
must allege and prove that he received a plurality of the legal
votes cast.

2. ELECTIONS—PRESUMPTION AS TO LEGALITY OF VOTES.—In the
absence of proof to the contrary, it will be presumed that all
votes cast for a candidate in a primary election were legal.

Appeal from Yell Circuit Court, Danville District;
J. T. Bullock, Judge; affirmed.

Wilson & Wilson and Evans & Evans, for appellant.

W. P. Strait and Hays, Priddy, Rorex & Madole,
for appellee.

MgemaFry, J. The appellant filed suit in Yell Circuit
Court to contest the nomination for the office of assessor
of Yell County, the nomination having been awarded by
the Democratic County Central Committee to the defend-
ant, Jess Hunnicutt. - The chairman and secretary of the
Democratic Central Committee of Yell County were made
defendants also.

The complaint alleges, in substance, that plaintiff
and defendant were both candidates for the office of as-
sessor at the primary election held on the 14th day of
August, 1928, and that Clarence George, Jacob Ander-
son, Hubbard Winchell and Walter Howell were also
candidates at said election for the nomination for the
same office. There are allegations of fraud, and specific
statements with reference to the townships in which the
fraud was committed, and it is alleged that, on the face of
the returns, Hunnicutt received 996 votes, Clarence
George received 296 votes, Jacob Anderson 231 votes,
Hubbard Winchell received 459 votes, and Walter Howell
received 637. Plaintiff also alleged that he received the
highest number of votes, and was entitled to the certifi-
cate of nomination.
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The defendants answered, and demurred to the com-
plaint. The court overruled the demurrer. The answer
denied specifically all the material allegations of the com-
plaint. Defendant Hunnicutt filed a cross-complaint, in
which he alleged fraud. Stewart, as shown by the re-
turns, received 950 votes. The court made an order plac-
ing all the election returns in the custody of C. C. Sharp.
This order was made with the consent of all the parties.
Hunnicutt had filed a special plea, and the court, when
it overruled the demurrer, took this special plea under
advisement. The parties then took proof, and, after
taking some proof, appeared, and it was shown that, after
taking the proof and throwing out the votes that were
illegal, both those cast for Stewart and for Hunnicutt,
each of them had fewer votes than Walter Howell was
shown to have. Howell was not a party to the suit. The
court’s order is as follows:

““On this day this cause comes on to be heard, the
plaintiff appearing in person and by Evans & Evans and
Wilson & Wilson, his attorneys; the defendant, Jess Hun-
nicutt, appearing in person and by W. P. Strait and Hays,
Priddy, Rorex & Madole, his attorneys; and it appearing
to the court, by the admission of both contestant and
contestee, that the proof now taken by both parties shows
that contestant and contestee have each received. a less
number of votes than was alleged in the complaint to
have been received by Walter Howell, who was a candi-
date for tax assessor at the same time with the parties
to this suit, and who has not been made a party to this
suit,.and the court holds:

‘“That, by reason of the admission of the parties
contestant and contestee, that said number of votes
alleged to have been received by said Howell, as shown
by the returns of the central committee, destroys con-
testant’s cause of action, and the court holds that it is
incumbent upon contestant to legally show that he has
received a plurality of votes cast in said election over
and above any and all candidates.”’
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The court then dismissed the complaint, and the con-
testant has appealed.

It is first contended by appellant that the court erred
in holding that, by reason of the admission of the parties
contestant and contestee, the number of votes alleged to
have been received by Howell for tax assessor in the
primary, as shown by the returns of the central com-
mittee, destroys the contestant’s cause of action. We
do not agree with appellant in this contention. The right
of contest is conferred by statute. The statute provides
that a right of action is conferred on any candidate to
contest the certification of nomination and certification
of votes made by the county central committee. Section
3737 of Crawford & Moses’ Digest, among other things,
provides:

“If the complaint is sufficiently definite to make a
prima facie case, the judge shall, unless the circuit court
in ‘which it is filed is in session or is to convene within
30 days, call a special term,’’ ete.

It will be observed that the statute provides that if
the complaint is sufficiently definite to make a prima facie
case, ete. The complaint in this case, when filed, was
sufficiently definite, and the court so held. But the plain-
tiff thereafter in open court conceded that Howell, as
shown by the returns, received more votes than he did.
Howell was not a party, and the presumption is that the
returns showing the number of votes that Howell re-
ceived are true. Therefore, when the contestant made
the admission that the returns showed more votes for
Howell than he had received, he thereby showed that he
was not entitled to contest the election. Howell was not
a party; the presumption is that he received the votes
shown<by the returns, and therefore the pleadings on
their face showed that the contestant was not entitled
to the nomination, and he had no right to maintain the
action. ' -

The complaint in a contested election case must show
that the contestant had such an interest in the election
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as will entitle him to maintain the contest under the
statutes authorizing it. That is, he must show that he
has a right to the nomination himself. Where an elec-
tion is contested by a defeated candidate, he must allege
that he was a candidate for election to the ‘office in contro-
versy, and that he was duly elected. That is, that he re-
ceived more votes than the contestee. In other words, he
must show that he received a plurality of the votes in said
election. ' : .

The contestant recognized this principle of law, and
stated in his complaint: The plaintiff received the high-
est number of legal votes cast in said primary for the
office of tax assessor for the county of Yell, and is entitled
to be declared and certified as the Democratic nominee
for said office. :

The plaintiff received 958 legal votes in said primary,
and the defendant Hunnicutt received, or is credited with
receiving, 996 legal and illegal votes, ete.

But afterwards, in open court, the contestant con-
ceded that, according to the returns and the proof taken,
he had not received the highest number of legal votes.
cast in said primary election. This is true because.the
presumption is that Howell’s votes were all legal. There
i1s nothing to indicate to the contrary. And therefore,
when the contestant made this statement and this admis-
sion, it amounted to an amendment to his complaint so
that it stated that he had not received the highest num-
ber of legal votes. To have continued the trial of the
lawsuit after this admission, without Howell being a
party, would have been a contest simply for the purpose
of determining which of two defeated candidates received
the greater number of votes.

““The ordinary statutory contest is an adversary pro-
ceeding, the contestant defeated on the face of the re-
turns being the contestant and the candidate returned as
elected being the respondent or contestee; and all parties: -
having interests adverse to the contestant should be
brought in as contestees. Where the only question pre-
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sented by the pleadings is whether the petitioner or the
incumbent of the office was elected, other defeated can-
didates not claiming the office need not be made parties.
But, where several candidates are voted for on the same
ticket, each candidate being opposed to every other can-
didate for the office, and none of them running for any
particular one of the several places to be filled, all suc-
cessful candidates and all persons who were candidates
in the same election are necessary parties, although a suec- -
cessful candidate, whose election as one of several city
commissioners is conceded by all parties, need not be
made a. party to a proceeding contesting the electlon of
other commissioners.”” 20 R. C. L. 923

‘But in the instant case, the contestant, as we have
already said, admits that Howell received more votes
than contestant did. Appellant states in his brief ‘that
Howell was not a party, and that there was no investiga-
tion of or proof taken with reference to the character of
the votes credited to Howell by the central committee.
Howell did not contest the nomination of Hunnicutt, and
Stewart did not have a right of action against Howell.
That is true, but the right of contest is given to a defeated
candidate who alleges that he is entitled to the nomina-
tion, and if no proof is taken with reference to the char-
acter of votes credited to Howell, the presumption is
that all the votes credited to him are legal. This num-
“ber of votes shows that he received more than contestant.
The contestant therefore is in the attitude of claiming
that he is entitled to the nomination and at the same time
admitting that he did not receive as many legal votes as
Howell did.

Appellant calls attention to § 1096 of Crawford &
Moses’ Digest, which provides that any person may be
made a defendant who has or claims an interest in the
controversy, or who is a necessary party to complete
determination and settlement of questions involved in
the action. And he then argues that Howell was not a
necessary or proper party. That may be true, but, when
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the plaintiff himself shows that he is not entitled to any
relief, it would be useless to continue the investigation
after he has already shown that he did not receive as
many votes as Howell, and he could not be entitled to any
relief when his own showing was that Howell received
more votes than he did. In other words, in order to en-
title plaintiff to the relief he asked, he must show that
he received a plurality of the legal votes cast, and it
,would be idle to continue to take proof as between con-
testant and contestee after an admission that contestant
did not receive a plurality of the votes. :

In the case of Hill v. Williams, 165 Ark. 421, 264 S.
W. 964, this court said: ‘It alleged that there were
four candidates for the office of sheriff and collector, in-
cluding appellant and appellee, but failed to set out the
number of votes received by each. A demurrer was in-
terposed to the complaint, which, upon hearing, was sus-
tained by the court, and, upon failure to plead further,
the complaint was dismissed, from which judgment of
dismissal an appeal has been duly prosecuted to this
court. * * * Tt was incumbent upon appellant to
allege facts, and not conclusions, which would disclose, if
true, that he received a-plurality of all the votes cast
for sheriff and collector in said county. The allegation
that certain votes were cast for and accredited to one of
his three opponents would not of itself show that he re-
ceived the highest number of votes in the election for
said office. There should have been an allegation in the
complaint showing the number of votes received by each
candidate, so that it would appear, after deducting the
alleged fraudulent votes from the number accredited to
appellee, that appellant would then have more votes than
either one of his opponents.’’

The instant case comes squarely within the rule an-
nounced by the court in the above case. To begin with,
there was an allegation showing that contestant was en-
titled to the office, but, after his admission that one of
the other candidates received more than he himself re-
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ceived, he would then not be entitled to continue the con-
test, because, as the court said in the above case, it must
" appear, after deducting the alleged fraudulent votes from
the number accredited to the appellee, that appellant
would then have more votes than either one of his
opponents.

This court has also said: ‘‘The question neces-
sarily presents itself in the beginning, whether or not
appellant is in an attitude to contest the certificate of
nomination awarded to appellee. Appellant’s conten-
tion being that there was no valid nomination at all, he
is not a claimant himself for the nomination, and all
that can be done by the court is to cancel the certificate
of nomination awarded to appellee. This is therefore
not really a contest for a nomination as contemplated
and authorized by the statute. In order to make a con-
test for the nomination, appellant must show that he is
entitled to the nomination himself, which he fails to do.
The statute (Crawford & Moses’ Digest, 3772) declares
that a right of action is conferred on any candidate to
contest the certificate of nomination or the certification
of vote as made by the county central committee. This
confines the right of contest to a candidate at the primary
election, and to one who claims to be the rightful nominee.
He must show that he is the nominee instead of the con-
testee, and he fails to show a cause of action unless he
so states in his complaint.”” Storey v. Looney, 165 Ark.
456, 265 S. W. 51. S

Finding no error, the judgment is affirmed.



