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GrIFFIN GrOCERY CoMPANY . THAXTON.

Opinion delivered December 17, 1928.

MASTER AND SERVANT—DUTY OF EMPLOYEE.—It is the duty of an
employee to refrain from acts or conduct of insubordination and
use of disrespectful language toward his employer, and violation
of such duty will justify his discharge, unless provoked or brought
about by the employer’s conduct.

MASTER AND SERVANT—CONSIDERATION—JURY QUESTION.—In an
action by a discharged employee for his salary during the re-
mainder of the term of employment and for a bonus, the question
whether the agreement for a bonus was without consideration
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in that it was made in May after the employment contract was
made at the first of the year, held for the jury under conflicting
evidence. .

3. EVIDENCE—ADMISSIBILITY OF COMPLAINT.—In an action by a dis-
charged employee for salary and bonus, it was not.error to re-
fuse to permit defendant to offer plaintiff’s complaint in evidence
to show that the bonus contract was made after the employment
contract, and was without consideration, where the allegations
of the complaint were made by plaintiff’s counsel under a mis-
take of fact, and was not seen by plaintiff until it was offered
in evidence.

4. TRIAL—INCONSISTENT VERDICT.—In an action by a discharged em-
ployee for salary for the remainder of his year’s term. of employ-
ment and for an agreed bonus, the plaintiff is not entitled to
judgment for his salary for the unexpired term under a verdict
for the bonus only, on the theory that the verdict was incon-
sistent, since the jury might have found that he was rightfully
discharged but was entitled to the bonus because he had worked
nine months of the year.

Appeal from Sebastian Circuit Court, Fort Smith
District; J. Sam Wood, Judge ; affirmed.

Malcolm E. Rosser and Daily & Woods, for appellant.

Warner & Warner and Cravens & Cravens, for
appellee. '

McHaney, J. Appellee had for many years been in
the employ of appellant, and, on Oectober 1, 1927, at the
“time he was discharged, was a director, vice president
and manager of the Fort Smith branch house of appel-
lant company. He had been the manager of this branch
house since its establishment. During the year 1926 he
was paid a salary of $300 per month, and was given a
bonus of $530, consisting of five shares of preferred
stock in appellant company, and $30 in cash. No new
contract was made with the company for his services in
1927, appellee testified, until the latter part of April,
when Mr. J. T. Griffin, president of appellant, was in
Fort Smith, and agreed with him that his salary for~
1927 should be the same as for 1926, except that, if
the company made net earnings of $75,000 or more for
that year, he would be paid an additional sum of $1,400
as salary. After returning to his home in Muskogee,
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Oklahoma, and on May 3, 1927, Mr. Griffin wrote appellee
the following letter confirming their agreement:’

- “Referrlng to my conversation with you last Satur-
day evening, it is agreed and understood that in the event
the net earnings of this company for this year equal or
exceed the sum of $75,000, you are to be paid an addi-
tional salary of $1,400 in cash, as soon after the first of
January, 1928, as the statement is figured and made up.
I am confident that the company will earn that amount,
or more. If it don’t, T will be grievously d1sapp01nted
I know that you are going to do your full part in help-
ing it earn all possible.

‘‘Please file this letter awa.y so that you will have a
record of it, and can refer to.it in case of necessity. I
am filing my copy in my personal file. None of us know
what might happen to us during the year, and while T
hope to live a long, long time, of course life is uncertain.

“Yours very truly,
“@riffin Grocery Company,
“J. T. Griffin.”’

Mr. Griffin and appellee had for years been the best
of friends, but, early in September, 1927, they became
estranged, which grew out of reciprocal caustic ecriti-
cisms in frequent and lengthy letters written by each to
the other, finally resulting in the discharge of appellee"
on October 1, 1927. Appellee brought this suit to recover
his salary for October, November and December, $900,
and for the bonus or additional salary of $1,400, the net
earnings for the year being in excess of $75,000. There
was a yerdict and judgment for $1,400 only, and the case
is here on an appeal and cross-appeal.

Appellant’s first contention for a reversal is that
the court erred in denying its request for a directed ver-
dict, on the ground that the undisputed evidence justified
appellee’s discharge. The undisputed evidence referred
to consists very largely of the correspondence between
appellee and Griffin heretofore referred to, which is too
lengthy to be set out in this opinion. We have read these
letters carefully, and have reached the conclusion that
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the letters of appellee constituting the alleged acts of in-
subordination and insolence were provoked, in a measure,
by letters from appellant’s president. At least we do
not think the court would have been justified in directing
a verdict. The court properly submitted this question
to the jury, under instructions not complained of, which
were perhaps more favorable to appellant than the situa-
tion in this case justified. These instructions told the
jury, in substance, that it was the duty of the employee
to refrain from acts or conduct of insubordination and
the use of disrespectful language towards his employer,

and that a violation of such duty would justify his dis-
- charge, unless reasonably provoked or brought about by
the employer’s conduct. This is undoubtedly the cor-
rect rule as between master and servant, employer and
employee. Here the employee was not a mere servant
or employee, but was a stockholder, director, vice presi-
dent, and manager of a branch house. He had, to the
amount of his stock, the same interest in the business the
president had, although the president owned the majority
of the stock and was the dominating head of the com-
pany. In Hale Hardware Co. v. Ragland, 165 Ark. 258,
263 S. W. 962, we said: :

‘““The general rule is that any person may lawfully
refuse to continue in his employ a servant who has shown
himself to be negligent, incompetent, inefficient, or dis-
- homest. . Ragland was impliedly bound by his contract of
employment to serve the Hale Hardware Company faith-
fully and to refrain from doing any act knowingly and
willfully which might injuriously affect the business of
his employer. This court has. expressly held that a
servant, while engaged in the service of his master, has
no right to do any act which may injure his trade or
undermine his business. McMurray v. Boyd, 58 Ark.
504, 25 S. W. 505.”"

There’is no charge that appellee was “‘negligent, in-
© competent, inefficient or dishonest,’”’ but only insub-
ordination or effrontery to the president and the failure
of that branch office to prosper were charged.
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“In Labatt on Master & Servant (2d ed.), p. 932, it is
said :

‘“As the various kinds of language and behavior
which constitute a breach of the duty now under discus-
'sion are described by terms which are not susceptible of
any precise legal definition, the question whether, in any
given instance, a breach was committed, is essentially
one of fact, and therefore primarily for the jury. In de-
termining this question, the nature of the occupation to
which the given service has relation, and the social status
and environment of the parties, are material elements for
consideration.”’

Several assignments of error relate to the giving
and refusing to give certain instructions, over appellant’s
objections and exceptions. We do not set them out and
discuss them separately. Suffice it to say that we find
these assignments not well taken. Instruction No. 2 re-
quested by it was to the effect that the bonus offer in
the letter heretofore quoted was without consideration
and that appellee could not recover same. The evidence
on this question was in conflict. The president testified
that he made the contract with appellee about the first
of the year 1927 to pay him $300 per month, and that he
wrote the letter in May thereafter. Appellee testified
that the contract for 1927 was made the last of April,
and in this he is somewhat corroborated by the letter.
At any rate, this was a question of fact for the jurv, -
which was properly submitted in instruection No. 9.

It is finally insisted that the court erred in refusing
to permit appellant to offer the appellee’s complaint in
evidence. It was offered to show that the contract for
the salary and that for the honus were separate and
distinet contracts, and that the honus contract was there-
fore void for want of consideration, or at least contra-
dicted appellee’s testimony regarding the contract. The
proof showed that the allegations in the complaint in
this regard were made by counsel under a mistake of -
fact; that appellee did not so state the matter; that he
did not sign it, and had never seen it until it was offered
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in evidence. In this respect this case is ruled by Taylor
v. Evans, 102 Ark. 640, 145 S. W. 564; Henry Wrape Co.
v. Barrentine, 129 Ark. 111, 195 S. W. 27.

' Appellee, on his cross-appeal, says that the verdict
of the jury is inconsistent; that by rendering a verdict
for the bonus it was necessary for the jury to find that
he was wrongfully discharged, and, if so, he was entitled
to the $900 salary. We are asked to enter such a judg-
ment here: We do not agree with appellee. The jury
might have found that he was rightfully discharged, but,
having worked nine months of the year, was entitled to
the $1,400 as additional salary. But, even though the
verdict is inconsistent, we would not feel justified in
setting it aside, on the authority of the recent case of
Fulbright v. Phipps, 176 Ark. 356,3 S. W. (2d) 49. .

The judgment will be affirmed both on the appeal
and the cross-appeal.



