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HARPER V. BROOKSHER. 

Opinion delivered May 8, 1922. 

1. CONSTITUTIONAL LAW—ROAD TAX—DUE PROCESS.—Acts Special 
Session 1920, No. 328, imposing a road tax in a certain district 
on persons between the ages of 21 and 45 years, without privi-
lege of doing road work in lieu thereof, under Crawford & Moses' 
Dig., §§ 5314-5, held not to deprive persons of property without 
due process of law, in violation of the Fourteenth Amendment. 

2. CoNsTrrimoNAL LAW---sPECIAL Am—Special act of 1920, No. 
328, imposing a toad tax on persons between 21 and 45 years 
within a certain district, without the privilege of doing road 
work in lieu thereof, under Crawford & Moses' Dig., §§ 5314-5, 
held not to violate Const., art. 5, § 25, providing that no special 
act shall be passed where a general law can be made applicable; 
the question of whether a general law can be made applicable 
being a legislative and not a judicial question. 

8. CONSTITUTIONAL LAW—EQUAL PRIVILEGES.—Special act of 1920, 
No. 328, imposing a road tax in a certain district on persons 
between the ages of 21 and 45 years, without privilege of doing 
work in lieu thereof under Crawford & Moses' Dig., §§ 5314-5, 
held not to confer any privileges or immunities upon any citi-
zens or class of citizens which do not upon the same terms 
equally apply to all citizens, in violation of State Const., art. 2, 
§ 18, and Const. U. S., Amendment 14. 

4. HIGHWAYS—VALIDITY OF TAX.—SpeCial act 1920, No. 328, im-
posing a road tax of $4 in a certain district on persons between 
21 and 45 years old, without privilege of doing road work in lieu 
thereof, does not violate Const. Ark., Amendment 3, limiting the 
taxes which may be levied for road purposes to three mills, i.or 
does it violate the equal and uniform requirement of such Con-
stitution requiring the basis of taxation to be equal and uniform 
throughout the State. 

Appeal from Sebastian Chancery Court, Fort 
Smith District ; J. V. Bourland, Chancellor; reversed.
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J. Sam Wood and Fadjo Cravens, for appellant. 
Section 25, art. 5 of the Constitution is merely 

cautionary, and the Legislature is the judge as to 
whether a general law can ibe made applicable. 

The act in question does not confer privileges or 
immunities on any citizen or class of citizens which do 
not equally belong to all citizens residing in the district, 
and is therefore not violative of sec. 18, art. 2 of the 
Constitution. The Fort Smith District of Sebastian 
County is not a person within the meaning of the Consti-
tution. 103 Ark. 127. Neither does it violate the unil 
formity clause of sec. 5, art. 16 of the Constitution. 37 
Cyc. 731. 

A. A. McDonald, for appellee. 
The act is unconstitutional because a general law 

could be made applicable. 
The act is void because the tax is not uniform 

throughout the State. 
It violates sec. 18, art. 2 of the Constitution, by 

granting to a class of citizens privileges or immunities 
which are not upon the same terms granted to all other 
citizens. 117 Ark. 54; 110 Ark. 204. 

SMITH, J. Appellee brought this suit against the 
collector of Sebastian County to restrain that officer from 
collecting the rOad tax of $4 assessed against appellee 
and all other male persons between the ages of 21 and 
45 living in the Fort Smith District of Sebastian county 
pursuant to a Special act of the General Assembly ap-
proved February 25, 1920, entitled "An act to fix the 
road tax in Fort Smith District of Sebastian County, Ar-
kansas, and for other purposes." (Special Act No. 328, 
Special Session 1920). Appellee alleged in his com-
plaint that the act, was unconstitutional and void ; and 
it was so declared by the court below on hearing a de-
murrer thereto, and the collection of the tax was en-
joined, and this appeal is prosecuted to review that 
acton.
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The act is as follows : "Section 1. Free labor on the 
public highways as now provided by law, whereby all 
male persons between the ages of twenty-one and forty-
five years are required to work four days per annum, with 
alternative of paying four dollars ($4), shall be and the 
same is hereby abolished. And all male persons between 
the ages of twenty-one and forty-five, in the Fort Smith 
District of Sebastian County, of Arkansas, shall here-
after annually pay an individual road tax of $4. Pro-
vided, that seventy-five per cent. of the funds collected 
under this act in the city of Fort Smith, Sebastian 
County, Arkansas, shall go to said city of Fort Smith." 
Section 2 provides for the extension of the tax by the 
county clerk and its collection by the collector, and con-
tains the proviso that the act shall apply to the Fort 
Smith District of Sebastian County only. 

It does not appear from the record before us upon 
what ground the act was declared unconstitutional; but 
it is alleged to be unconstitutional for the following rea-
sons : That it violates the Fourteenth Amendment to the 
Constitution of the United States, which provides that 
"No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States ; nor shall any State deprive any person of 
life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal pro-
tection of the laws." That it violates section 5 of article 
16 of the Constitution of this State, which provides that 
the basis of taxation in this State shall be equal and uni-
form throughout the State. That it is violative of section 
21 of article 2 of the Constitution, which provides that 
"no person shall be taken or imprisoned, or disseized of 
his estate, freehold, liberties or privileges ; or outlawed, 
or in any manner destroyed or deprived of his life, liber-
ty or property, except by the judgment of his peers or 
the law of the land." That it violates section 25 of art-
icle 5, which provides that "in all cases where a general 
law can be made applicable no special law shall be en-
acted." That it is void because it contravenes a general



ARK ]	 HARPER V. BROOKSHER.	 483 

statute of the State which permits citizens between the 
ages of 21 and 45 years to either work upon the public 
highways or to pay, in lieu thereof, the sum of $1 for each 
day's labor; whereas the act in question deprives the 
citizens of the Fort Smith District of Sebastian County 
of the option to work, and requires them to pay money 
instead. It is also alleged that the act violates section 18 
of article 2 of the Constitution of the State, which pro-
vides that "the General Assembly shall not grant to any 

. citizen or class of citizens privileges or immunities which 
upon the same terms shall not equally belong to all citi-
•zens." And it is finally alleged that the act is violative 
of Amendment No. 3 to the Constitution of the State, in 
that said amendment limits to three mills the taxes which 
may be levied for road purposes, and the $4 is an impo-
sition in excess of that allowed by this amendment to the 
Constitution. 

We think the act under review does not offend against 
any of the provisions of the Constitution of this State 
or of the United States. 

This court has consistently and repeatedly held that 
the provision of section 25 of article • 5 of the Constitu-
tion, providing that no special act shall be passed where 
a general law can be made applicable, is addressed to the 
General • Assembly, and that the determination of that 
fact is legislative, and not judicial. 

We think the act does not confer any privileges or 
immunities upon any citizen or class of citizens which 
do not, upon the same terms, equally apply to all citizens. 
All persons affected by the act at all are affected by it 
in like manner. Caraway v. $tate, 143 Ark. 48. 

The act does not violate the third amendment to the 
Constitution; nor does it violate the provisions of the 
Constitution requiring uniformity in levying taxes. In 
a strict sense it is not a tax, although it is popularly 
spoken of as such. It is rather an exercise of the State's 
police power. 

It has always been the policy of this State to ex-
ercise its police power in the matter of working public
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roads. Indeed, such legislation goes back to the earliest 
territorial days. Territorial legislation required all 
free male inhabitants between the ages of 16 and 45, and 
all male slaves of the same age, to work on public roads ; 
and there ,appears to have been no provision for the pay-
ment of money, except by way of penalty for failure to 
work, and this penalty was recovered by action of debt 
brought in the name of the overseer. Section 4 of the 
act approved November 16, 1833, Acts 1833, page 62. 
But this was not the earliest legislation on the subject. 
The General Assembly of 1836, which was the first to con-
vene after the admission of the State into the Union, en-
acted what was then probably regarded as a comprehen-
sive act on the subject of roads and highways. Acts 
1836, page 186. This act made all free white male inhabi-

. tants between the ages of 16 and 45, except such persons 
as were exempt from militia duty, and all male slaves of 
the same age, subject to work on public roads; and the 
act appears to have contemplated that all persons 
subject to its provisions would discharge the burden im-
posed by it by working; and the provisions in regard to 
payment of money relate only to those who failed to 
work, against all of whom a forfeit of $2 for each day 
they failed to work was imposed, to be recovered in an 
action of debt in the name of the overseer, who was made 
4 sufficient witness to establish such delinquency. 

The only provision of this act which appears to pro-
vide for the commutation of labor is section 8, which pro-
vides that the overseer of every road district is author-
ized to commute personal labor for wagons, teams or any 
necessary implements which may be required on the 
roads. 

There has been much legislation in regard to work-
ing and improving public roads, but it is unnecessary 
here to trace the history (dour legislation on the subject. 
It suffices to say that at the present time . the general 
statute on the *subject makes all male persons between 
the ages of 18 and 45 subject to work on any public high-
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ways within the respective townships in which they re-
side. Section 5314 C. & M. Digest. 

Section 5315, C. & M. Digest, provides that, when a 
road tax shall have been yoted by the electors of any 
county, in addition thereto male persons between the 
ages of 21 and 45 shall be required to work not exceed-
ing four days, with the option of paying $1 for each day 
he is lawfully warned to work. 

As has been Said, this and similar legislation is 
older than the State itself, and our attention has not 
peen called to any decision in which the validity of the 
legislation has heretofore been questioned. 

Such legislation finds its origin, so far as we are 
concerned, in the earliest history of the common law. 
Blackstone says: "Every parish is bound of common 
right to keep the highroads that go through it in good 
and sufficient repair; unless by reason of the tenure of 
lands, or otherwise, this care is consigned to some par-
ticular private person. From this burthen no man 
was exempt by our ancient laws, whatever other immuni-
ties he might enjoy ; this being part of the trinoda neces-
sitas, to which every man's estate was subject ; viz: ex-
peditio contra hostem, arcium constructio, et pontium 
reparatio." Book 1, Blackstone's Commentaries, page 
357.

It thus appears that the threefold obligation—from 
which no man was exempt by the ancient laws of Eng-
land—were expedition against the enemy; the construc-
tion of arsenals ; and the repairing of bridges; the neces-
sities therefor being such that all men were required to 
discharge these three imperative duties. 

The same great expounder of the common law also 
says : "In case the personal labor of the parish be not 
sufficient, the surveyors, with the consent of the quarter 
sessimis, may levy a rate on the parish, in aid of the per-
sonal duty, not exceeding, in any one year, together with 
the other highway rates, the sum of 9d. in the pound; for 
the due application of which they are to account upon 
-.nth." Book 1, Blackstone's Commentaries, page 359.
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It thus appears that, wHe it was permissible at the 
common law both to require labor and to impose a tax, the 
tax was imposed in the event only that the personal labor 
of the parish Nv. s, found not sufficient to maintain the 
roads. 

In 1 Elliott on Roads and Streets (3rd Ed.) sec. 
480, it is said: "Requiring persons to work on highways, 
even where they are partly kept up by taxation, is not 
double taxation, and statutes requiring such work are not 
unconstitutional. The theory is that requiring such labor 
is not taxation at all, but is the exaction of a public duty. 
The authorities are almost unanimous in upholding such 
statutes." 

In 13 R. C. L., section 141 of the article on High-
ways, it is said : "Statutes requiring male citizens or 
inhabitants of a specified age to labor without compensa-
tion on the public roads for a certain number , of days 
each year, or pay a Certain sum in money for each day's 
labor thus required, and making it an indictable offense 
or a misdemeanor to refuse or fail after notice to com-
ply with the requirements of the statute, are generally 
held to be constitutional and valid. Municipalities or 
quasi-municipalities have no power to require such labor 
in the absence of legislative authority, but may do so 
when authorized by their charters or by general laws. 
According to the weight of authority, such a require-
ment is not a tax, but rather a police regulation or a duty 
similar to jury service and the like, and hence is not 
affected by constitutional requirements of prescribed 
equation between poll and property taxes, or other con-
stitutional provisions respecting 'taxation. There is 
some authority to the contrary, however." 

Numerous cases are cited in the notes to the text 
in support thereof from Elliott on Roads and Streets and 
from 13 R. C. L. See also, 4 Dillon on Municipal Corpo-
rations (5th Ed.), page 2459; 37 Cyc. page 332; 74 Am. 
St. Reps. 633.
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If the power inheres in the State, in the exercise 
of its police power, to compel her citizens to work the 
public roads or, in lieu thereof, to pay money, we per-
ceive no reason why, in the exercise of the same power, 
the State may not elect which of the two burdens shall 
be imposed. 

The Legislature has evidently determined that be-
tween the ages prescribed the average citizen enjoys his 
greatest capacity to earn money or to perform labor : 
and it is not a discrimination against any citizen to fix 
these ages as the time during which this burden shall be 
imposed. 

In the development of the State the Legislature long 
found it sufficient and expedient to give the citizen the 
option to work or to pay; and, if the right existed to im-
pose those duties with the option to the citizen to choose 
between them, we perceive no reason why, with the ad-
vancing development of the State, it might not become 
expedient and proper to give the option to the, State of 
saying which service should be required of the citizen. 
The act treats a dollar as the equivalent of a day's 
work, and we see nothing arbitrary in -the Legislature 
finding that a day's labor, by a man able to work the 
roads, is worth that sum, and in requiring the payment 
of the dollar rather than the performance of a day's 
work. 

The decree of the court below is therefore reversed, 
and the bill seeking to enjoin the collection ot the tax 
is dismissed. 

McCuLLOCH, C. J., (dissenting). There is no doubt 
about the Legislature having power to require citizens 
to contribute their personal labor in maintaining roads 
and to provide for a commutation on payment of money 
in lieu of performing labor. This power is of ancient 
origin and has always been exercised in this country. 

The fullest latitude is also allowed to the lawmakers 
in prescribing the class of persons subject to this 
exaction. They may determine what classes of persons
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shall be required to labor upon the public highways, and 
that classification should not be disturbed unless found 
to be obviously and demonstrably arbitrary and un-
reasonable. 

The instance now before us is not one of allowing 
commutation, for no alternative is given to the taxpayer. 
It is nothing more nor less than a capitation tax, imposed 
without regard to labor upon the public highway. 1 t 
stands, therefore, on the same ground as any other capi-
tation tax and should be uniform in its application—that 
is to say, without arbitrary or unreasonable effect., 

The fact that the tax is imposed for road purposes 
does not take it out of the 'general class •of capitation 
taxation. Speaking of this class of taxation, Judge 
COOLEY, in his work on Taxation (vol. 1, p. 28), says: 
"As they regard only the person, they must be shared 
equally by all, except under governments where privi-
leged orders are recognized and where they might be 
graded according to the orders to which the several 
persons taxed belong." 

The statute now under consideration imposes the 
tax on male citizens between the ages of twenty-one and 
forty-five. This is not a reasonable classification of 
persons, for a mere tax payable only in money, not being 
a commutation, physical ability to labor has nothing to 
do with the reasonableness of the classification. Of 
course, women and persons under majority may reason-
ably be excluded, but there is no reason for excluding 
persons merely because they are over the age of forty-
five years. Such a classification is arbitrary. 

My conclusion is therefore that the chancellor was 
correct in declaring the statute to be void.


