
ARK.]
	

GREEN V. CONSERVATIVE LOAN CO. 	 219 

GREEN •V. CONSERVATIVE LOAN COMPANY. 

Opinion delivered April 17, 1922. 
USURY—BROKERAGE FEE.—Where a loan company loaned money for 

10 years at 6 per cent., charging a brokerage fee, which was paid 
by notes maturing within three years, for service in procuring the 
loan, the transaction was not usurious, if the interest and fee 
did not exceed lawful interest for ten years, though the fee 
and interest charged exceeded the legal rate for three years. 

Appeal from Montgomery Chancery Court; Jethro 
P. Henderson., Chancellor ; affirnied. 

Isaac L. Awtrey, for appellant. 
The amount of interest exacted of the defendant for 

the loan was greater than the legal rate of interest and 
rendered the contract usurious and void. Art. 19, § 13, 
Const.; C. & M. Digest, § 7353. 

E. L. Carter and Rose, Hemingway, Cantrell (0 
Loughborough, for appellee,
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The contract was valid and binding. 27 R. C. L. p. 
209, § 10; 156 N. W. 667; 94 Ga. 306; 32 L. R. A. 208; 
109 Ark. 69; 141 IT. S. 384; 86 Ark. 25; 87 Ark. 539. 

SMITH, J. On October 5, 1917, appellee entered 
into a contract with the appellant, under the terms of 
which appellee agreed to obtain for appellant a loan 
of $1,750, to be secured by a mortgage on his farm, for 
a period of ten years, for which a note bearing interest 
at six per cent. was to be executed. At the same time, and 
as part of the same transaction, appellant executed to ap-
pellee three notes, each for $116.66, without interest to 
maturity, and maturing in one, two and three years after 
date. These three last notes represent a brokerage fee 
of $350 which appellant agreed to pay for services of 
appellee in making the loan, and as appellee made the loan 
itself the notes for this brokerage fee were made payable 
to its order and were secured by a second mortgage on 
the land on which the first mortgage was given. The first 
of these brokerage notes was paid, but default was made 
in the payment of the second and third, and this suit 
was brought to foreclose the mortgage securing them. 

The defense interposed is that the transaction was 
usurious and void. The insistence is that the principal 
note of $1,750 bore interest at 6 per cent., and the three 
notes maturing in 1, 2, and 3 years are in law interest 
paid for the principal loan, and that the $105 interest 
on the principal loan due each year and the $116.66 pay-
able for each of the first three years amount to $221.66 
for each of the first three years and is more than 10 
per cent. on the principal loan. 

It is true that the payments for each of the first 
three years amount to $221.66, and that this is more 
than 10 per cent. on the sum loaned, and if the loan had 
been made for a period of three years only, the contract 
would be usurious and void. But the loan was not for 
three years. It was for ten years, and a calculation has 
been submitted which appears to be correct—and its cor-
rectness is not challenged—which . Shows that if the pay-
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ments are made as called for by the contract, a sum in 
excess of 10 per cent, will not have been collected. 

This calculation credits the annual payment of $105 
to be paid each year, and also credits the annual pay-
ments of $116.66 to be made during each of the first three 
years as partial payments in accordance with the statutes 
of this State controlling in such cases ; and it appears 
that when this has been done the total sum paid at the end 
of the ten years will be $220.38 less interest than would 
have been collected had a straight charge of 10 per cent. 
per annum been made, as might lawfully have been done. 
In other words, appellant borrowed, and received, $1,750 
under a contract calling for its repayment in such a way 
as that at the end of the ten years he will have paid 
$220.38 less than 10 per cent. for the money borrowed 
during the time it was borrowed; and the transaction 
is not, therefore, usurious. 

In the case of Ellis 'V. Terrell, 109 Ark. 69, a note was 
given for $200, due in 5 years, and bearing interest at 6 
per tent. from date ; but the borrower received only 
$160, the sum of $40 being deducted at the time the loan 
was made. This transaction was held usurious, but not 
because of the deduction made when the loan was nego-
tiated, which deduction was 20 per cent. of the face of the 
note. The court treated the amount loaned as being $160, 
the face of the note less the cash deducted, and ascer-
tained that the amount agreed •to be paid exceeded 10 
per cent. on the amount 'actually loaned for the 5-year 
period covered by the note. 

When the same test is applied here it is found that 
the contract does not require .the payment of any sum 
in excess of 10 per cent. for the use of the money loaned 
for the period of time for which the loan was made. - 

This court is committed to the proposition that, in 
determining whether a contract is usurious or not, we will 
ascertain the intention of the parties ; and if it appears 
that the parties hitended, by their contract, that the bor-
rower should pay any . sum in excess of 10 per cent, dur-
ing the time the borrower is to have the use of the
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money loaned, then the contract is usurious and void, 
whatever the method may have been to conceal this intent. 
If this intent does not exist, and the contract does not 
contemplate and call for the payment of a sum in ex-
cess of 10 per cent. for the use of the money during the 
time the borrower is. to have its use, then the contract 
is not usurious. 

There appears to be no subterfuge here to exact the 
payment of usury. Upon the contrary, if the payments 
are made as called for in the contract, a sum less than 
10 per cent. will have been paid for the use of the 
money loaned during the time it was loaned; and the 
contract is not, therefore, an usurious one. 

The decree of the court below accords with the law 
here announced, and it is therefore affirmed.


