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Carr-LEE v. GRIFFITH.
Opinion delivered April 3, 1922.

EXECUTORS AND ADMINISTRATORS—AUTHENTICATING AFFIDAVIT—
PLEADING.—A complaint against an executrix which fails to al-
lege the making of an affidavit of the justness of the demand is
not fatally defective; the statute merely requiring the production
of the affidavit at the trial.

APPEAL AND ERROR—PRESUMPTION FROM ABSENCE OF BILL OF EX-
CEPTIONS.—In a controverted suit against an executrix for cancel-
lation of a deed given by a deceased person, it will be con-
clusively presumed on appeal, in the absence of a bill of ex-
ceptions, that the court found that the required authenticating
affidavit had been made.

Appeal from Woodruff Circuit Court;. J. M. Jack-

son, Judge; affirmed.
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E. M. Carl-Lee, for appellant.

There was no verification of the complaint. This is
imperative. 66 Ark. 327;65 Ark. 1; 48 Ark. 360; Id. 304.
It is a jurisdictional requirement. 105 Ark. 97; 110 Ark..
225; 14 Ark. 234; 7 Ark. 78. It is a condition precedent

to the right of actlon and cannot be waived. 30 Ark. 578.
' Harry M. Woods and Brundidge & Neelly, for ap-
pellee.

All claims not presented within one year after the
grant of letters of administration are barred. C. & M.
Digest, sec. 97.

Want of verification must be pleaded before judg-
ment is entered. C. & M. Digest, sec. 1246; 71 Ark. 609;
88 Ark. 433. »

Smitr, J. Ed 8. Carl-Lee and wife executed to G. C.
Griffith a warranty deed to a certain tract of land. This
deed was later assailed and canceled, the suit for that
purpose having been brought after the death of Carl-Lee,
but notice of the pendency of the suit was given to his
widow, who was his executrix. Later the present suit
was brought by Griffith against the estate of Carl-Lee
to recover the price paid for the land with the interest
thereon and the cost of the litigation, and there was a
trial and verdict and judgment for the amount sued for,
and this appeal is from that judgment.

We have before us no bill of exceptions preservmo'
the evidence of the proceedings at the trial from which
this appeal comes; but the insistence is that error ap-
pears upon the face of the record proper, in this, that
the complaint does not allege that an affidavit was made
showing the justness of the demand..

In the case of Davenport v. Davenport, 110 Ark. 222,
we said: ‘‘It has been frequently decided by this court
that in suits against estates, either by ordinary action
or before the probate court, it is necessary to produce at
the trial an affidavit of the justice of the claim and of
its nonpayment, made before the commencement of the
action, or the claimant will be nonsuited. Hayden v.
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Hayden, 105 Ark. 97; Ryan v. Lenon, 7 Ark. 78; State
Bank v. Walker, 14 Ark. 234.”” We there also said: ‘“‘The
essential thing, the jurisdictional requirement, is the
making of the affidavit, and a nonsuit must be suffered
when it is not made within the proper time, and the stat-
ute prescribes its form. But it is held that a substan-
tial compliance in the matter of the form of the affidavit
- is sufficient. Hayden v. Hayden, supra; Eddy v. Lloyd,
90 Ark. 340; Wilkerson v. Eads, 97 Ark. 296.”’

The statute construed in those cases is section 106
C. & M. Digest, which reads as follows: ¢‘If the affidavit
required for authenticating claims against deceased per-
sons be not produced in an action against an executor
or administrator for debt against the deceased, the court
shall, on motion, enter a judgment of nonsuit against the
plaintiff; and the affidavit must appear to have been
made prior to the commencement of the action.”

The making of the affidavit is said to be the essential
thing; but the statute does not make it a condition pre-
cedent to the institution of the suit. It is not provided
that suits shall not be brought unless an affidavit be
made and presented to the administrator or executor.
Upon the contrary, the provision of the statute is that,
if the affidavit is not produced in an action against an
executor or administrator, the court shall, on motion, en-
ter a judgment. of nonsuit against the plaintiffs. The
making of the affidavit must be proved. It is evidentiary
of the validity of the demand sued on—made so by stat-
ute—but it is part of the evidence in the case. The affi-
davit must be produced at the trial, but, not being made
a condition precedent to the right to sue, a complaint
is not fatally defective which fails to allege the making
of the affidavit.

In the case of Wilkerson v. Eads, 97 Ark. 296, it
was said: ¢‘The affidavit is a prerequisite to the right
of action, but not an exhibition to the administrator,
though, if not exhibited and the suit is not controverted,
the claimant cannot recover costs.’’
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In the' case of Ross v. Hine, 48 Ark. 304, it was
said: ““The appellee sued an executor without first
making the affidavit authenticating his claim against the
estate as required by statute. The executor moved to dis-
miss the action upon this ground. No affidavit was pro-
duced except the ordinary form’ of verification to the
complaint, but neither this nor the allegations of the
complaint conformed with any degree of substantiality
to the statute aunthenticating claims against estates.
Mansf. Dig., sec. 102. The statute is peremptory in its
terms, directing a nonsuit if the authentication. is not
made, (Ib., sec. 107), and this court has universally given
effect to it. Alter v. Kinsworthy, 30 Ark. 756, and cases
cited.” :

These cases, as well as others both earlier and later,
recognize the affidavit as the basis of the suit. It must
be produced at the trial if the suit is controverted, or if
the existence of the affidavit is controverted, or a non-
suit will be ordered.

But, in the absence of a bill of exceptions in this
case, it will be conclusively presumed that the court
found the fact to be that the essential affidavit had been
made.

Judgment affirmed.



