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UNION COMPRESS COMPANY v. WOLF. 

Opinion delivered November 7, 1896. 

TRIAL—REMARK OF CouNsEL—A remark by plaintiff's counsel, in his 
argument to the jury, that the word "Union" in the name of the 
defendant corporation implied that it had bought up all the com-
presses in the state, and was a monopoly, not being authorized by 
the evidence, is prejudicial error where the jury were not instructed 
to disregard such statement, and the case was closely balanced on 
the facts. 

Appeal from Independence Circuit Court. 
JOHN B. MCCALEB, Judge. 
7. M. & 7. W. Slayton and Morris M. Cohn for 

appellant. 
1. It was improper to permit counsel to use in 

argument the fact that defendant had taken a change of 
venue. 33 N. E. 1031. 

2. The statements by counsel in the closing argu-
ment were highly prejudicial, and justify a reversal. 
156 U. S. 361; 48 Ark. 130, 131; 58 id. 368; 26 S. W. 
998; 58 N. W. 1009; 23 S. W. 298; 26 id. 307; 33 N. 
E. 1031; 20 S. W . 614; 112 Mo. 390; 1 Thompson, 
Trials, secs. 966, 974, 976, 986; 41 N. H. 317, 324-5; 
44 Wis. 282, 291. 

loseph W. Phillips and Al. M. Stuckey, for appellee. 
1. The court below properly instructed the jury 

not to regard the statements and remarks of counsel 
objected to, and this and the admonition of the court 
was sufficient to cure any seeming prejudice. 58 Ark. 
483.

WOOD, J. This is an action for damages alleged 
to have accrued to appellees through the negligence of
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appellant in storing certain cotton of appellees. The 
I answer denied all material allegations of the complaint. 

The bill of exceptions show§ that, " in the opening 
argument for the plaintiff, the attorney for the plaintiff 
stated to the jury that counsel for the defendant had 
made an attack on one of the plaintiffs, and to show you 
how he is regarded in the county from which a change 
of venue was taken, I will read you the affidavit which 
was made by the defendant. Here the attorney was 
reminded by the court that he had no right to refer to 
that fact, or to read the affidavit; and, regardless of the 
instructions of the court, and over the objections of the 
defendant, the attorney, not reading the affidavit, fur-
ther stated that the change of venue had been taken by 
the defendant from Jackson county, and that was a suf-
ficient endorsement of the plaintiff's character. To all 
of which the defendant excepted." " In the closing 
argument to the jury counsel for the plaintiff referred 
to the fact that this defendant was a corporation, said 
its name "Union" implied that it had bought up all the 
compresses in the state, and was a monopoly, which 
said statement was unauthorized by the evidence in the 
case, and was done to prejudice the minds of the jury. 
To which statement defendant excepted." 

This court in forceful language has often condemned 
conduct and statements of counsel in argument which 
were prejudicial, and not justified by the evidence. 
Some deliverances upon this subject have been quite 
recent. Sokal v. Kansas City, Ft. S. & iw. R. C'o., 61 
Ark. 130; Holder v. State, 58 Ark. 473; Vaught-inv. State, 
58 Ark. 368. 

The duty of trial courts under such circumstances 
has been clearly defined. The scope of legitimate argu-
ment has been plainly outlined, and should be well 
understood. See Little Rock & Fort Smith R. Co. v.
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Cavenesse, 48 Ark. 106, and authorities cited; Kansas 
City, Ft. S. & AL R. Co. v. Sokal, 61 Ark. 130. 

It only remains for us to determine, from the record 
in each case, whether the rules announced have 
been ignored. The remarks of the attorney for the ap-
pellees on the subje'ct of change of venue, after he had 
been told by the court that "he had no right to refer to 
that fact, or to read the affidavit," were exceedingly im-
proper. Where counsel persevere in saying things that 
are not pertinent to the issue, and are prejudicial to the 
other party, the court in civil cases should see that they 
do not reap any benefit from such statements, even to 
the extent of setting aside a verdict in favor of the 
client of the attorney thus offending, if the court should 
deem that the prejudice cannot otherwise be overcome. 
There is not wanting high authority for the position 
that prejudicial statements made in argument are not 
removed by the rebuke of counsel and a direction of the 
court to disregard such statements. Tucker v. Henniker, 
41 N. H. 317; Brown v. Swineford, 44 Wis. 282. Our 
court has not gone to that extent, but, as was said by us 
in Vaughan v. State, "we will not hesitate to reverse 
when it occurs to us that prejudice has resulted on ac-
count of improper argument," although the trial court 
may have endeavored to remove it. In this case the in-
struction of the court to the jury "not , th consider or 
weigh in any manner the way in which this came to this 
county for trial" probably removed all prejudice from 
the minds of the jury occasioned by the remarks of 
counsel as to the change of venue, and we would not 
reverse for this alone. But we are told in the bill of ex-
ceptions thát the other remarks, to wit : "That the name 
"Union" of the defendant implied that it had bought up 
all the compresses in the state, and was a monofioly, 
were ,unauthorized by the evidence, and were made to
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prejudice the minds of the jury." If such was the pur-
pose of the remarks, they certainly produced that effect, 
for they were clearly prejudicial; and as the case was 
closely balanced upon the facts that were in evidence, 
these that were not in evidence may have turned the 
scale in appellees' favor. Such at least was their ten-
dency; and, in the absence of any showing that the jury 
were instructed by the court specifically to disregard 
these statements, we must hold that they were prejudi-
cial, and for this error reverse the judgment, and remand 
the cause for new trial.


