ARK.] LAFFERTY vs. RUTHERFORD, USE, &cC. 453

LAFFERTY vs. RUTHERFORD, USE, &C.

Where a judgment of the Circuit Court has been reversed by this Court, the

Circuit Court cannot proceed to try the case again until the mandate of this
Court is filed therein.
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Writ of Error to Carroll Circuit Court.
Facts stated by the Court.
F. W. & P. TrapNaLy, for plaintiff.
E. H. EngLIsH, contra.

Mr. Chief Justice Joanson delivered the opinion of the Court.

A final judgment was rendered in this case in favor of the
defendant below by the Carroll Circuit Court, on the 6th day of
November, A. D. 1845, from which an appeal was prayed and
granted on the same day to this Court. The judgment, to re-
move which the present writ of error was sued out, was rendered
on the 2d day of May, A. D. 1848, and the Clerk, in his certificate,
states that the papef annexed to the writ contains a true and
perfect transcript of the record and proceedings in the cause
since the decision of the Supreme Court.

The moment the November term, 1845, elapsed, at which the
judgment was rendered, the cause passed beyond the control of
the Circuit Court, and could not possibly be re-tried in that Court
until regularly certified down with instructions for that purpose.
This case, we think, clearly falls within the principle laid down
in the cases of Smith vs. Dudley, (2 Ark. R. 66.) Walker vs. Jef-
ferson, (5 Ark. R. 23,) and Ashley vs. Hyde & Goodrich, (1 Eng.
92.) After the term in which the judgment was rendered on
the 6th of November, 1845, the cause was no longer under the
jurisdiction and control of the Court or the parties. The Court,
not having the power to re-open the cause, it could not be done
by the Court or the parties; for consent cannot confer jurisdie-
tion. All the proceedings had in this cause subsequent to the
final judgment rendered at the November term, 1845, must be
considered as irregular and unauthorized by law.

It is true that the judgment rendered in this case at the No-
vember term, 1845, had been brought to this Court and actually
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reversed before the rendition of the one presented by the tran-
seript at present before us. But the question that arises here
is, whether the Carroll Circuit Court has ever had such evidence
of that fact as would authorize it to proceed and re-adjudicate
the cause. Is it sufficient for the Cireuit Court to learn, from the
printed Reports, that a cause therein decided has been reversed
by this Court, or must that knowledge be communicated by means
of an abstract of the opinion, accompanied by a mandate direetly
from this Court, to proceed and re-try the cause? We are clearly
of the opinion that the Circuit Court has mo power to re-try a
cause which has once been brought to trial and final judgment,
until the same shall have been regularly reversed by this Court,
and that fact shall have been directly communicated by this Court
accompanied with instructions to proceed. To authorize the Circuit
Court to re-try a cause where a final judgment has once been given,
it is indispensably necessary that an express mandate from this
Court shall appear in the transcrfpt .of the latter judgment and
proceedings.

The judgment of the Carroll Circuit Court herein rendered,
is, therefore, reversed, and the cause remanded, with instructions
to proceed therein when the mandate from this Court shall have
been filed in that Couft, and it is further ordered that the plaintiff
in"error be then considered in Court.

Mr. Justice WALKER not sitting.



