
ARK.]	 BROWN vs. STATE.
	 607 

BROWN VS. STATE. 

The form of the oath administered to grand juries is of ancient origin, and 
should be substantially observed. 

The usual practice in this country is to administer the entire oath to the 
foreman, in the presence of his fellows, and then to swear . theni, by four 
at a time, to keep and observe the same oath; yet this is matter of 
practice, and if the panel is not complete when the foreman is sworn, it 
is sufficient if it appear that the full oath was administered to such as were 
selected afterwards. 

Where the record states that the grand jurors were duly sworn, &c., the 
presumption is that the legal oath was administered to them. 

As to the application of the rule of construction furnished by the 13th sec. 
of the Gaming Act. (Digest 367-8.) 

An indictment under the first section of said act, charging that defendant 
did "unlawfully keep and exhibit a certain gaming table, commonly called 
faro," without the use of the term bank, is sufficient. 

Otherwise, with a count charging the defendant with keeping and exhibiting 
a " common gaming table," giving it no name, &c. 

Where there is a general verdict of guilty on an indictment consisting of 
several counts, if any one of them is good, it is sufficient. 

Where an indictment is quashed on a plea in abatement based upon the in-
competency of grand jurors by whom it is found, it is no bar to a subse-
quent indictment. 

A person summoned as a juror in a criminal case, is not disqualified by being 
subsequently subpcenzed as a witness for the State. Sec. 159, ch. 52, Digest, 
construed. 

As to the evidence necessary to sustain a verdict of guilty on an indictment 
for keeping and exhibiting a faro table.
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Appeal from the Pulaski Circuit Court. 

William Brown, Jr., was convicted, in the Pulaski Circuit 
Court, for gaming, and appealed to this Court. The record 
entry of the empanneling and swearing of the grand jury, by 
whom the indictment was found, as it appears in the transcript 
sent up to this Court, is as follows : 

"Proceedings had 16t1j October, A. D. 1848 :—The sheriff pro-
claimed the Court opened pursuant to law : 

Whereupon the panel of the grand jurors returned to the 
Court here by the sheriff of the county being called, certain of 
them came, to wit : Roswell Beebe, who is appointed by the 
Court, and sworn as foreman, Charles Rapley, William P. Offi-
cer, Stephen S. Sanger, James M. Smith, John Greathouse, Hugh 
Flanakin, and William L. Pennington ; and because the rest of 
the jurors of said panel have not appeared, others, from the by-
standers, by the sheriff of the county, on motion of the attorney 
for the State, and by order of the Court here, are added to said 
panel, to wit : Francis McCraw, Chvles L. Jeffries, James C. 
Anthony, Britten Powell, Richard Fletcher, John J. Rankin, Jacob 
Jones, and Alexander Wheeler, sixteen good and lawful men of 
the county, who being duly empanneled, charged and sworn 
well and truly to inquire in and for the body of said county, re-
tired to consider of their duties." 

On the 19th October, said grand jury returned into Court the 
following indictment : 

" The grand jurors, &c., &c., upon their oath respectively, do 
present that William Brown, Jr., on the 1st August, A. D. 1848, 
with force and arms, at the county aforesaid, &c., unlawfully 
kept and exhibited a certain gaming table, commonly called faro, 
contrary to the form of the statute, &c. 

"And the jurors aforesaid, upon their oath aforesaid, do further
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present that the said William Brown, Jr., on, &c., at, &c., un-
lawfully did keep, exhibit, and maintain, a certain common 
gaming table, and, at the said common gaming table, for lucre 
and gain, then and there unlawfully and wilfully did cause and 
procure divers idle and evil-disposed persons to frequent and 
come to play together at a certain unlawful game of cards com-
monly called faro, and, at the said unlawful common gaming 
table, on, &c., then and there unlawfully and wilfully did permit 
and suffer the said idle and evil-disposed persons to be and 
remain playing and gaming at the said unlawful game com-
monly called faro, for divers large sums of money, to wit : for 
the sum of one dollar, to the great damage of the citizens of 
this State, contrary to the form of the statute," &c. 

The third count was the same as the second, except that the 
betting of checks instead of money, at said "common gaming 
table," was charged. 

Defendant moved to quash the indictment : the 1st count, be-
cause—

"1st. It charges the exhibition of a faro table, when the sta-
tute prohibits and punishes the exhibition of a faro bank: 

2d. It charges no offence contained in the statute : 
3d. It does not charge that said table denominated faro in said 

count, was adapted, devised and designed for the purpose of play-
ing any game of chance : 

4th. It does not charge that gaming was carried on at said 
table, and the mere exhibition of a table can be no offence, unless 
there is gaming carried on at it." 

The second count, because—

"1st. It charges no offence embraced in the gaming act : 
'2d. It does not allege what kind of a gaming table the defendant 

kept and exhibited, at which the alleged gaming was carried on : 
3d. If the matter alleged in the count be true, (which is de-

nied,) the count should have been for keeping a gaming house." 
vol. x-39
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The third count, for the same causes as the second. The Court 
overruled the motion. 

The defendant then filed two pleas : 1st. Not guilty, and 2d. 
Former acquittal. The 2d plea alleged that defendant was in-
dicted for the same offence at a previous term of the Court, set-
ting out the indictment. That he filed two pleas in abatement 
to said indictment, the first alleging that the foreman of the 
grand jury by whom it was found, . was not a resident of the 
State ; the second, that one of said jurors was not a free-holder 
or house-holder, &c., setting out the pleas. That the State de-
murred to said pleas, the demurrer was overruled, the State 
rested, and the indictment was, by the judgment of the Court, 
quashed, and defendant discharged, setting out the demurrer, 
judgment of the Court, &c. 

To this plea of former acquittal, the Attorney General demurred, 
and the Court sustained the demurrer. 

Defendant was tried on the plea of not guilty, and convicted. 
He moved for a new trial on the ground that the verdict was con-
trary to law and evidence ; and that Walker was decided to be 
an incompetent juror, &c. 

He also moved in arrest of judgment on the grounds set forth 
in the motion to quash the indictment. Both motions were 
overruled, defendant excepted, and took a bill of exceptions, set-
ting out the evidence, &c. 

From the bill of exceptions, it appears that while the jury 
were being empanneled, Alexander Walker was called to the 
clerk 's table, by the sheriff, to be sworn as a juror in the case, 
and the Attorney General (whose peremptory challenges had 
previously been exhausted) challenged said Walker for cause 
upon the ground that he was a witness on behalf 'of the State. 

Whereupon, it was made appear to the Court that, after the 
regular venire had been called, and the parties failed to make 
up a panel therefrom, the Court ordered the sheriff to summon 
talismen to make up the jury ; and that, under this order, the 
deputy, Giles, summoned the said Walker as a juror ; that he 
was summoned "down in town," and proceeded to the court
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house in obedience to said summons, and after he got there he 
was subpcenaad by deputy sheriff, Peay, as a witness on behalf 
of the State by direction of the Attorney General, who showed 
to the Court that he was not aware that Walker was summoned 
as a juror when he had him subpcenmd as a witness ; but al-
though the.above facts were proven, the Court decided that Wal-
ker was incompetent to serve as a juror, and ordered him to 
stand aside, to which defendant excepted. 

The evidence introduced upon the trial was as follows : 
William Davis, a witness for the State, testified that, within 

a year next before the finding of the indictment, he went into a 
room kept by Mr. Shaw, in Pulaski county, where he saw the 
defendant sitting behind a gaming table, commonly called a faro 
table, dealing cards—there were several other persons at the 
table who had checks, which they exchanged from one to an-
other, and seemed to be betting, and he understood the checks 
to represent money. 

On cross-examination—He stated that he did not know, of his 
own knowledge, that the checks used by the persons at the table 
stood for money. That he did not hear either of the players say 
they stood for money, and that he saw no money paid on, or for 
them, or in redemption of them. He further stated that he. was 
not acquainted with the game of faro, and could not say of his 
own knowledge, that the persons at the table were playing faro, 
but had heard it called faro. He was asked by defendant if he 
heard any one present at the game call it foro ? and he said 
he did not. He was asked, further, if he had heard any one 
since say, in speaking of that particular game, which he saw 
played, that it was faro ? and he said he had not. 

There were other witnesses introduced by the State, and 
among them said Alexander Walker, but none of them knew any 
thing about the charge. The above was all the evidence. 

Defendant appealed, and assigned for errors : 
1st. That the record showed that the foreman of the grand 

jury was sworn before the panel was filled up, and that he was not 

sworn in the presence of his fellows:
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2d. That the record set out the oath that was administered to 
the grand jury, and it was not the oath required by law : 

3d. That the motion to quash the indictment was overruled: 
4th. The Court sustained the demurrer of the State to the plea 

of former acquittal : 
5th and 6th. The Court refused a new trial, and oxerruled the 

motion in arrest of judgment : 
7th. The judgment was against defendant, &c. • 

TRAPNALL and ENGLISH, for the appellant. It does not appear 
that the indictment was found by a legal grand jury. The fore-
man was not sworn in the presence of his fellows; and it does 
not appear that the entire oath was taken by all the jurors. 1 
Chit. Cr. Law 312. Dig., p. 397, note to sec. 64. 

Under the 13th section of the Gaming Act, (Dig. 367,) the act 
is required to be liberally construed, that is, in determining whe-
ther a given species of gaming is embraced in the statute : but 
the indictment when found must be strictly construed, and must 
be certain to every intent. State vs. Hand, 1 Eng. 167. 

The first count in the indictment charges the defendant with 
exhibiting a • "gaming table commonly called faro." The section 
under which this indictment is found (Dig. 365) makes it penal 
to exhibit certain gaming tables, specifically named, or ally faro 
bank ; and as there can be no such gambling device as a faro 
table, for the game of faro may be played on any table, the de-
fendant is not charged with any act made penal by the statute. 

The second and third counts, charging him with keeping "a 
common gaming table," are also bad, as• there is no such table 
enumerated in the act ; nor is the gaming table designated by 
name, nor described as one devised, adapted, &c., to playing games 
of chance. 

Where an indictment is quashed for insufficiency on its face, 
the defendant may be indicted for the same offence again, for he 
was not in legal jeopardy ; but where, upon a plea in abatement, 
the judgment of the Court, if the plea be found against the
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defendant, would be final, (Guess vs. The State, 1 Eng. 147. 1 
Ch. Cr. Law 451,) the plea of former acquittal is good : 

The defendant had a right to select his jury from the panel 
returned ; and the State could not disqualify any one of them by 
summoning him as a witness. 

If the indictment be good, the evidence was not sufficient to 
warrant the verdict. The State merely proved that the defen-
dant played cards at a table, it may be, played faro at a table ; 
but failed to prove that he exhibited or kept such table : on the 
contrary, it would seem that the table belonged to another. 

CLENDENIN, Att. Gen., contra, relied upon the case of Stevens vs. 
The State, (3 Ark. 70,) as to the question of the sufficiency of the 
indictment : and referred to sec. 98, Dig. p. 402, to show that the 
decision of the Circuit Court upon the plea was correct, as the 
objection to the former indictment was one of form : and argued 
that the evidence was sufficient to sustain the verdict. 

Mr. Chief Justice JOHNSON delivered the opinion of the Court. 
The form of the oath required to be administered to the grand 

jury is of ancient origin, and it is necessary that it should be 
• observed, at least in substance ; but the mode or order of ad-
ministering it is purely a matter of practice, and must of neces-
sity be governed by circumstances. The practice in England 
was to administer the entire oath first to the foreman, in the 
presence of his fellows, and then to call three of the others at a 
time,. until the panel was completed, and swear them to keep 
and observe the same oath that their foreman had taken. The 
usual practice in this country is believed to be, first to adminis-
ter the entire oath to the foreman, in the presence of his fellows, 
and then to call four of them at a time and require them to keep 
and observe the same oath that he has taken. It is conceived 
to be entirely a matter of practice as to the number that shall 
be sworn at a time, and that such practice is regulated alone by 
considerations of convenience. It might be considered, as a 
general rule, most convenient first to select the entire number
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necessary to constitute the panel and then to swear them in the 
presence of the foreman and of each other, yet we cannot per-
ceive any good reason why a failure in this respect should have 
the effect to vitiate the panel, or that it would have any other 
operation than to impose upon the Court the necessity of seeing 
that the entire oath was administered to such of the jurors as 
were not present when their foreman was sworn. The record 
recites that the jurors who were added to the panel subsequently 
to the swearing of the foreman and such others as were then 
present and • sworn, .were " duly empanneled, charged and sworn 
well and truly to inquire in and for the body of said county." 
From the showing of record, the legal inference is that the entire 
oath was administered to them, which must necessarily have 
been the case if they were "duly sworn." All that is said in 
respect to the swearing after the words "duly sworn," was mere 
surplusage, and as such will be rejected. 

We fully recognize the doctrine contended for by the appellant's 
counsel with respect to the nature and extent of the construc-
tion, which the Courts are required to indulge in prosecutions 
under our gaming statutes. The section in reference to that 
matter most clearly works no change in the rules that previously 
prevailed in the construction of the indictment ; but is exclu-
sively confined to the question whether the case, as made by the 
proof, does or does not come within the statute. The 13th sec. 

ch. 51, Digest, declares that "the judges of the several courts in 
this State shall, in their construction of the statutes prohibiting 
gaming, construe the same liberally, with a view of preventing 
persons from evading the penalty of the law, by changings of 
the name or the invention of new names or devices, that now 
are, or may hereafter be brought into practice in any and in all 
kinds of gaming and all general terms of descriptions shall be 
so construed as to have effect and to include all such games and 
devices as are not specially named, and in all cases, when con-
struction is necessary, it shall be in favor of the prohibition and 
against the offender." This Court, in the case of Drew vs. The 

State, (ante,) said : "And although the mode of proceeding in the
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prosecution of the various offences created by the statute of 
gaming, is not within the sphere of that construction, when con-
struction may be necessary, that is given to the courts and im-
posed upon them as a duty by the 13th section, there can be no 
doubt but that in the definition of the offences themselves this 
provision for construction has a legitimate place." The section 
requiring a liberality of construction was not designed to enable 
the courts by a forced construction to bring offences within the 
act, which are not therein embraced, either by express words or 
by necessary implication ; nor was it intended that an indictment 
should be sustained and upheld, unless it should clearly contain 
one of those offences. But it was manifestly designed alone to 
affect and to relax the rigor of those rules requiring a strict cor-
respondence between the allegation and the proof. The evil of 
the old law, and the one at which this section was aimed, in 
one class of cases, was that upon an indictment of a party for 
any one of the offences enumerated in the statute, he would, 
when put upon his trial, evade the penalty by showing that, 
although the offence described was once known by the name 
given to it in the indictment, yet that such name had been chan-
ged, and that it was then known by another and different name, 
or by substituting some new name or device for the one descri-
bed in the indictment. It was also designed as a further object 
in another class of cases, to confer upon the courts the power to 
decide when an offence not embraced in the enumeration, should 
be said to come within the scope of any one of the general terms 
of description. These are the only two classes of cases to which 
the liberal rule of construction was designed to be applied, and 
thus far it was deemed necessary to extend it in order to advance 
the remedy and to effectually suppress the mischief. According 
to this interpretation of the section under consideration, it is 
clear that the indictment in this case must be governed by the 
ordinary and well established rules of construction, and that it 
is alone by those rules we are to determine whether the offence 
charged is embraced with the provisions of the statute. 

The first section, which is the one upon which the indictment
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was framed, declares that "every person who shall set up, keep 
or exhibit any gaming tables or gambling devices, commonly 
called ABC, EO, roulette, rouge et noir, or any faro bank, or 
any other gambling table or gambling device, or bank of the like 
or similar kind, &c., shall be deemed guilty of a misdemeanor," 
&c. It is contended by the appellant's counsel that, by the lan-
guage adopted in the act, the legislatige designed and have kept 
up a plain and marked distinction between those games embra-
ced under the general description of gaming tables or gambling 
devices, and such as are included under the denomination of 
banks. This distinction is put upon the ground that, in the one 
class of cases the game derives it name from the peculiar struc-
ture of the table itself, and that in the other the idea of a table 
is not of necessity connected with, or in any manner_ dependent 
upon it. We have examined this notion in every phase that 
thought or reflection could suggest, and have ultimately been 
forced to the conclusion that it is not well founded. The argu-
ment, according to our understanding of it, is that, in the first 
class of offences in the enumeration, the entire motive power 
and machinery of the game consists in the table itself, and that 
in the latter the name and whole character of the game are 
directly derived from, and are wholly dependent upon the isola-
ted idea of a bank as stripped from and disconnected with that 
.of a table. The point here presented was incidently decided, 
and adversely to the position of the appellant, in the case of 

Drew vs. The State, already referred to. The Court, in that case, 
said, when laying down the distinction that exists between the 
games contemplated by the 1st and 8th sections of the act, that 
"the gist of the offence created by that section, which we are 
now considering, is the betting of money, or other thing of value, 
or the representati ve of any thing that may be esteemed of value, 
at, or upon that Ishmaelitish class of gambling devices and 
games of chance described and indicated in the 1st section of the 
act, which are to be distinguished from that other class of small 
games described and indicated in the 8th section, not only by the 
general feature of supposed predominance of chance over skill,



ARK.]
	

BROWN VS. STATE.	 617 

but also in the further general feature of being bank games or 
devices, against which banks or devices .many may play for and 
against the money exhibited or understood to be in the bank, to 
be bet against and paid out by the conductor of the game or 
device, to those who may win on the chances." If the construc-
tion in that case be correct, and that it is so we cannot entertain 
a doubt, there is no foundation left for the distinction attempted 
to be set up between the several games embraced within the 1st 

section of the act. But, to illustrate, let us suppose a party to be 
indicted, not for the exhibition of a faro bank, but simply for the 
exhibition of faro. Would not the offence created by the act be 
fully and completely described? We think it would. The term, 
"bank," although used by the act, is not essential in order to a 
full description of the offence, nor is it necessary to convey to 
the mind a perfect and adequate idea of the game, and conse-
quently it could not be required for the purpose of apprising the 
defendant of the nature of the charge preferred against him. 
The game of roulette, for example, is as much a bank game as 
that of faro, and yet the term "bank," is not necessary in its 
description. We do not think that faro is so called simply be-
cause it has a bank attached to it, nor is it believed that roulette, 
or rouge et noir, are so called from any peculiar structure, or 
fashion of the table upon which they are exhibited. With these 
views, in regard to the characteristics of the several games em-
braced in the 1st section, we cannot concede the distinction con-
tended for by the appellant. We are, therefore, of opinion that 
the description, as contained in the first count, is a substantial 
compliance with the statute, and that, therefore, it is all-sufficient 
to uphold and support a conviction. 

The second and third counts are essentially different from the. 
first, and are substantially the same thing. The gist of the of-
fence charged in those two counts, is the keeping, exhibiting, and 
maintaining a certain common gaming table. The exhibition of 
a common gaming table, without any name, known or unknown 
to the jurors, is most clearly no offence within the purview of 
the statute. These two last counts are, therefore, manifestly
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bad, and, if they stood alone, would be wholly insufficient to up-
hold the verdict. This circumstance, however, cannot affect the 
validity of the indictment. 

In the case of Grant vs. Artle, (Doug. Rep. 703,) it was held 
that where there is a general verdict of guilty on an indictment 
consisting of several counts, if any one of them is good, it is 
sufficient. The same point was similarly ruled by the Supreme 
Court of New York in the case of The People vs. Cushing, (1 J. 
B. 323.) 

The Court below ruled correctly in sustaining the demurrer 
interposed to the defendant 's plea of former acquittal. This 
point is conclusively settled by the 242d sec. ch. 52, Dig. That 
section provides that "when a defendant shall have been acquit-
ted of a criminal charge, upon a trial, on the ground of a vari-
ance between the indictment and proof, or upon an exception 
to the form or substance of the indictment, he may be tried and 
convicted on a subsequent indictment for the same offence." 
The acquittal set up as a bar to the present prosecution, was 
not the result of a trial upon the merits, but was merely a dis-
charge from that prosecution in consequence of a defect in the 
indictment, and which defect was adjudged to exist upon an excep-. 
tion taken by demurrer. 

The objection in respect to the juror, Alexander Walker, is 
also untenable. The 159th section of the same chapter; declares 
that "No witness in a criminal case shall be sworn as a juror 
therein, if , challenged for that cause before he. is sworn ; but this 
section shall not be so construed as to disqualify any person that 
may have been summoned by the defendant in order to dis-
qualify him for a juror, if the person so summoned knows noth-
ing of the case. This section is, in general terms, that no wit-
ness in a criminal case shall be sworn as 'a juror therein, if chal-
lenged for that cause before he is sworn, and then follows an 
exception in favor of the State, when the defendant shall at-
tempt to deprive her of the benefit of the services of a juror, by 
summoning him as a witness, and that, too, when he knows 
nothing in relation to the charge exhibited against him. There
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is no exception in favor af the defendant in this respect, con-
tained in the statute, and the presumption therefore arises that 
none was intended. The jury is summoned at the instance and 
under the authority of the State, and consequently the law could 
not presume that she would desire, without good cause, to set 
aside her own jurors. The state of case is totally different with 
the defendant. He has no agency in bringing in the persons 
who are to preside upon his case, but, being forced upon him, as 
it were, without his consent, he is presumed to have strong mo-
tives, in many instances, to set them aside, and more especially 
if he shall imagine that such juror would be inclined to favor 
the side of the prosecution. There is doubtless another reason' 
why the statute is silent as to the defendant in this respect. It 
is that the Attorney General, being the accredited and chosen 
officer of the State, acting under all the solemnity of an official 
oath, and it being no less his duty to protect the innocent than 
to prosecute the guilty, the law will not countenance the idea 
for a moment that he could be so far lost to a proper sense of 
the duties imposed upon him by his station as to desire to de-
prive the accused of any iight that he might have under the law 
of the land. 

The next and last ground of objection relates to the sufficiency 
of the evidence to support the verdict and judgment. The State 
introduced but one witness who knew any thing in respect 
to the matter charged against the defendant. He testified, in 
substance, as follows : that, within a year next before the find-
ing of the indictment, he went into a room kept by a Mr. Shaw, 
in Pulaski county, where he saw the defendant sitting behind a 
gaming table, commonly called a faro table, dealing cards ; that 
there were several other persons at the table, who had checks, 
which they exchanged from one to another, and seemed to be 
betting, and that he understood the checks to represent money. 
He further stated, on cross-examination, that he did not cer-
tainly know that the checks stood for, or represented money, nor 
did he hear either of the players say that they stood for money, 
neither did he see any money paid on or for them, or in the
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redemption of them. He also stated that he was not acquain. 
ted with the game of faro, and could not say of his own know-
ledge that the persons at the table were playing faro, but that 
he had heard it called faro. He was then interrogated as to 
whether he had heard any one present at the game, or any one 
since, in speaking of the game, call it faro, to which he re-
sponded, he had not. During his examination in chief, he made 
out a full and clear case in every particular against the accused, 
and we think there is nothing in his testimony, upon cross-ex-
amination, that can operate to weaken or affect the case thus 
made. It is true that he admitted that he was not acquainted 
with the game of faro, and further that he had not heard any 
one say that the particular game, about which he was testifying, 
was the game of faro. Nothing of this sort was necessary in 
order to satisfy the requisites of the statute. The legislature, in 
introducing the terms, " commonly called," evidently designed 
to supersede the necessity of requiring the witness to explain 
and detail all the minutie connected with the elements and prin-
ciples of the game. This was one of the greatest evils of the 
old law, that, unless the witnesses called by the State were 
thoroughly conversant with all the minutim of the game, the 
prosecution must necessarily fail, and it was to remedy this that 
they only required it should appear that the offence charged was 
so called by the community. It is, therefore, no matter what the 
game was called by those who played at it, or by ony other in-
dividual when speaking of the particular game, but it is all-suf-
ficient for the purposes of the statute that it was commonly called 
faro. 

We are clear, therefore, from every view of the whole case, 
that there is no error in the verdict and judgment of the Court 
below. The judgment of the Circuit Court of Pulaski county, 
herein rendered, is, therefore, in all things, affirmed.


