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DeNTON’S Ex’rS. vs. EMBURY & YOUNG.

The statute of limitations does not begin to run in any case until there is a
complete and present cause of action.

It is a general rule that although the relation of trustee and cestui que trust,
may impliedly exist, nevertheless the statute of limitations may, in all such
cases, be pleaded, where an action at law can be sustained; and it is only
in such cases of fraud, trusts, &c., as are peculiarly and exclusively within
the cognizance of equity, where this defence cannot be claimed as a matter
of right.

This court have heretofore held that an action cannot be sustained against an
attorney at law for money collected by him for his client, until after an
authentic special demand, and refusal to pay it over, or refusal to remit after
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instructions, and consequently that the statute of limitations would mnot
begin to run against the client until such demand and refusal.

This ‘is, without doubt, a correct general rule of law, applicable to every case
where the attorney has faithfully discharged his duties to his client, and is
consequently in no default.

The reason of this rule is that the relation of principal and agent exists be-
tween the client and attorney, and the latter helds the money for the former
until he is in default.

But among the duties imposed by law upon all agents, is that of keeping their
principals apprised of their doings, and to give them notice within a reason-
able time of all such facts and circumstances as may be important to their
interest.

It seems clear, upon principal and authority, that an attorney to protect him-
self from a suit for money collected by him as such for his client, must,
within a reasonable time after receiving the money, give notice, or make a
reasonable effort to apprise his client of his having received it; and that
when he has done this, no action can be maintained against him for the
money until after demanded and refusal to pay, or neglect to remit after
instructions so to do.

It follows that if the attorney is in default in respect to such duties, he will
be liable to an action for the money collected without special demand and
refusal to pay, or neglect to remit after instructions, as under such circum-
stances he could not justly claim the shelter of the rule of law designed to
protect those agents only who have acted honestly and diligently in the busi-
ness of their principals.

And that consequently in a case where a sufficient time has elapsed after such
default, the statute of limitations would interpose a bar to an action for the
money received, as.in every other case where an action has accrued, although
the aecrual of the action, as in every other case whatsoever, is by the wrong
or default of the party against whom it accrues. _

Nor can it avail, in avoidance of the statute, that although the cause of action
has accrued, it was unknown to the plaintiff until after ‘the lapse of the
period of limitation, unless the attorney has practiced fraud upon the client
in order to prevent him from.obtaining knowledge of the collection of the
money, for it is the duty of the client to make the necessary inquiry.

Appeal from Independence Circuit Court.

In January, 1848, Abraham B. Embury and Reuben C. Young,
partners, &c., filed for allowance and eclassification in the I"ro-
bate Court of Independence county, a claim against Frank. W,
Desha and Tilford Denton, as executors of Wm. F. Denton, de-
ceased, as follows:
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““The estate of William F. Denton, deceased, to Embury &
Young: Dr.
To moneys collected by said Denton as attorney for
said Embury & Young on execution against
Townsend Dickinson & Benj. Dickinson, princi-

pal and interest to Dec. 7th, 1841, say $731 19

Interest on judgment, say $709.90, from T7th Dee.
1841, until June 7th, 1847, at six per cent, 276 83
$1,008 02

To which is appended the affidavit of Embury of the correct-
ness of the claim, made before a justice of the peace of the city
of New York, on the 10th July, 1848. And upon the claim is an
endorsement by Desha, one of the executors, that it was pre-
sented to him for allowance on the 8th September, 1848, and
rejected.

The executors appeared, on notice, and contested the claim
generally, without filing pleas, before the Probate Judge.

Plaintiffs, Embury & Young, read in evidence an execution
issued on the 18th Sept., 1841, to the sheriff of Independence, re-
turnable to the following December term, founded on a judgment
recovered by them against the Dickinsons, in the Independence
Circuit Court, on the sixth June, 1840, for $620.29 debt, $89.90
damages, and for costs. Upon which execution was endorsed
the sheriff’s return, dated 6th Dec., 1841, stating that he had
levied upon, and sold, by virtue of the execution certain lots in
the town of Batesville, as the property of the Dickinsons, and
that Wm. F. Denton had become the purchaser thereof at the
sum of $1000, and that the money remained in the hands of the sald
Denton. Upon the said execution was also endorsed the “fol-
lowing receipt, which was proven to be in the hand-writing of
said Denton;

“‘Received payment in full of this execution from H. A. Engles,
sheriff of Independence county, State of Arkansas: this 7th of
December, A. D. 1841, Wu. F. DenTON, Att’y,

for Embury & Young.”’
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Patterson, of the firm of Byers & Patterson, testified that some
time in the Spring of 1847, he and his partner received a letter
of inquiry about the subject matter of the claim in controversy from
New York, and a short time thereafter they received another let-
ter requesting the executors of Wm. F. Denton, to pay the claim
to them. That some time in the summer of 1847, he presented
the claim to Tilford Denton, one of said executors, for payment,
and requested payment thereof, but payment was refused. He
then returned the claim to New York to Embury & Young to be
probated and sent back, which was done. That om, or about
the first day of Sept. 1847, he presented the claim, as attorney
of claimants, to Desha, as one of the executors of Wm. F. Den-
ton, and demanded payment, or allowance thereof, which was
refused. '

It was admitted by claimants that the usual commissions of
Lawyers at Batesville, upon moneys collected by them, was ten
per cent. This was all the evidence introduced on the trial—the
defendants introduced none.

The defendants insisted that the claim was barred by the statute
of limitations; and that the evidence was insufficient to warrant
a judgment for claimant.

The court found that said Wm. F. Denton, as attorney for
Embury & Young, had collected for them the sum of $756.49,
out of which 'he was entitled to ten per cent. for his commission,
leaving a balance in his hands of $680.85; that claimants were
entitled to interest on that sum from the first of Sept. 1847, to
the time of the trial, amounting to $16.50, making an aggregate
sum of $699.35; and rendered judgment of allowance, classifi-
cation. &e.

Defendants excepted, took a bill of exceptions, setting out the
¢vidence, and appealed to the Circuit Court of Independence.

The cause was determined in the Circuit Court, at the May
term, 1848, before the Hon. Wm. C. Scorr, Judge; and the judg-
ment of the Probate Court affirmed.

Defendants appealed to this court.
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FowLer, for the appellants. Although the relation of trustee
and cestu: que trust may impliedly exist between the attorney
and his client, yet the statute of limitations is a bar between
them in cases where an action at law can be sustained. Story’s
Eq. Pl. sec. 156. Coke & Jack vs. McGinnis, Mar. & Yerg. 363.
Tharp vs. Therp, 15 Vermont (1 Slade) 108. Wisner et al. vs.
Barnett et al. 4 Wash. C. C. Rep. 640. Stefford vs. Richardson,
15 Wend. 305. Kane vs. Bloodgood, 7 John. Ch. R. 111. Reeves
vs. Doughty, T Yerg. 233. Boone vs. Chiles, 10 Pet. 223. Trecathic
vs. Austin et al., 4 Mason C. C. K. 30. Murray vs. Costar, 20 John.
Kep. 585. Not so in cases of Frauds, Trusts, &c., which are
peculiarly within the cognizance of equity. 7 Blakf. 88. 3 John.
Ch. Rep. 216. 7 ib. 111. 20 b. 585. 7 Yerg..233. 10 Pet. 223.
. An action against an attorney by his client for money collec-
ted must be brought within the time limited by the statute in or-
dinary cases, after he received the money, though no demand has
been made by the client,—the rule requiring demand being for
the protection of the attorney. Stafford vs. Richardson, 15 Wend.
305. Coffin vs. Coffin, 7 Greenl. 299.

BaLpwiN, contra. The limitation runs from the time the cause
of action accrues: and no action accrues against an attorney for
moneys collected until after demand made or directions to re-
mit after the knowledgé is brought to the owner of the collection
of the money. Rathburn vs. Ingalls, T Wend. 320. Taylor vs. Bates,
5 Cowen 376.

Mr. Justice ScorT delivered the opinion of the court.

As this ‘was an action to recover from the executors of Den-
ton, deceased, a sum of money, alleged to have been collected
by their testator as an attorney at law, in December, 1841, and
there was no evidence of any special demand for it until in
the summer of 1847, the question to be decided is, whether or
not the plea of the statute of limitations interposed by the exec-
utors was a bar to the recovery sought. It is conceded that the
statute does not begin to run in any case until there is a com-
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plete an. present cause of aetion. And it may be laid down as
a correct general rule that, although the relation of trustee and
cestur que trust, may impliedly exist, nevertheless the statute of
simitations may in all such cases be plead as a bar where an
action' of law can be sustained; and that it is only in such cases
of Fraud, Trust, &c., as are peculiarly and exclusively within
the cognizance of equity where this defence cannot be claimed
as a matter of right.

Besides the two cases cited by the counsel for the defendants
in error from 5 Cowen and 7 Wendell, there are two cases in 2
Arkansas Rep., one in 3 Ark. and one in 1 Eng., all sustaining
the general rule contended for by him, that.an action cannot be
sustained against an attorney at law for money collected by him
for bis client, unless an authentic special demand and refusal to
pay it over, or a refusal to remit after instructions, be shown to
have occurred before action' brought; and -this is, without doubt,
a correct general rule of law applicable to every case where the
attorney has faithfully discharged his duties to his client, and is
consequently in no default, and this is plainly indicated in two
of the three cases cited by the court in Cummins vs. McLain &
Badgett, 2 Ark. 412, where this general rule is first laid down by
this court, and is the necessary result of the -principle which they
declare as at the foundation of the rule declared, which is.
that ‘‘The attorney’s- liability rests upon the principle of his
agency for the plaintiff, and he holds the money for his principal
in that capacity:’’ and to the identical purport are all the cases
in the books, where the court go into the reason of the rule. In
the case cited from-5 Cowen (that of Taylor vs. Bates 376) the
Supreme Court of New York explicitly place it upon this
ground, and cite the case of ‘Farris vs. Parris, 10 John. 255, which
was the case of a consignee and factor as identical in principle.
And in the case of Coffin vs. Coffin, T Greenl. R. 299, the Supreme
Court of Maine rests the doectrine upon the same principle, say-
ing in that case, ‘‘Indeed we are satisfied on further examination
of this subject, that we are not authorized to distinguish an. at-
torney from any other agent.”” Now among the duties imposed
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by Jaw upon agents, is that of ‘‘keeping their principals appris-
ed of their doings, and to give them notice within a reasonable
time of all such facts and circumstances as may be important to
their interests.”” (Story on Agency, p. 243, section 208, and the
numerous authorities there cited.) Accordingly, in the -case
of Ferris vs. Parris, 10 John. 285, cited by this court in Cummins
vs. McLain & Badgett, where the consignee and factor, after
making sales, apprised his principal by letter enclosing him an
account of sales and authorizing him to draw upon "him, after
which he awaited. further instructions; the Supreme Court of
New York say, ‘‘before there had been any default or laches shown
on the part of the defendants, and after repeated offers on their
part to pay or remit according to order, the plaintiff commenced
suit. The defendants in the character of consignees or factors
were bound to pursue the directions of their principal, and after
apprising him of the sale to wait for these directions. Until a
default on their part, they were not liable to an action, and to
support the action in the present case would be against the policy
and usage of trade, as well as against justice and good faitn.”’
And this was the case cited by the court in New York in the
case of Taylor vs. Bates. 5 Cow. (which last named case was also
cited by this court in the case of Cummins vs. MecLain & Bad-
gett) and was a case against an attorney for money collected by
him as such for his client. where the court say ,‘The remaining
inquiry is whether the defendant is liable to this action. The
defendant was the attorney or agent of the plaintiff and held the
money in that capacity. No laches are shown on the part of the
defendant or unwillingness to pay. It does not appear that the
plaintiff ever demanded payment or requested the money to be
remitted. The offer to pay the balance to Southwick, Cannon
and Warren, immediately after it was due, shows a solicitude
in the defendant to discharge himself from the trust. They were
authorized to receive as well the plaintiff’s share as their own,
and refused to accept all that could be legally claimed. The de-
fendant was not liable to an action. To support it would be in
opposition to the nature of the trust the defendants had assumed
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as well as against justice and good faith, until he had refused to
pay or remit acéording to instructions. This case is analagous
to that of Ferris vs. Parris, 10 John. 285) where it was held that
a factor or consignee apprising his principal of the sale of goods
consigned to him, may wait to receive instructions as to the
mode of remitting the nett proceeds, and is not liable t;) an ac-
tion until default on his part in remitting or paying the proceeds
according to the order of his principal.”” And although the case
of Ruthburn vs. Aregalls, T Wend. 320, was decided with express
reference to this case, it is manifest at a glance that in that case
the court either lost sight of the facts of the case before them, or
else of the doctrine of the case ostensibly relied upon, inasmuch
as it must be admitted that the decision made was not autho-
rized by the doctrine of Taylor vs. Bates.

But in the subsequent case of Staffer vs. Richardson, 15 Wend.
(which, although decided some four years before Cummins vs.
McLain & Badgett, was not cited in that case) which was also
an action against an attorney at law to receive money collected
by him as such for Lis client, Taylor and Bates was again cited
and its doctrine again properly applied and lucidly explained,
and the court say ‘ Having received "the plaintiff’s money he
should either have remittcd it to him, or given him notice of
having received it, that the plaintiff might have called for
it, or ordered it to be remitted. The defendant had actually re-
mitted fifty dollars, it appears in this case, without waiting for
orders for that purpose.‘ Assuming that the defendant neglected
to give information to his client, and having converted to his
own use his client’s money, why should he not be subjected to
an action? It is said that in Taylor vs. Bates, 5 Cowen 376, it was
decided that an attorney is not liable for money collected till de-
mand or directions to remit; that he is not in default until he re-
ceives orders from his principal. What was there said was cor-
rect in that case and in all similar cases. In that case, however,
the defendant was not in default in respeet to remittance; he had
informed his principal of his receipt of the money and he waited
for directions to-remit. It is expressly said that ‘“no laches are
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shown on the part of the defendant or unwillingness to pay,’’
can that be said in this case? Assuming, as we must, from the
testimony that the defendant received the property of Genung
and discharged his client’s debt, and neither gave information of
the receipt of the money, nor remitted it to him for sixteen years,
can it be said there were ro laches? And yet this must be said
to bring this case within the principle of the case of Taylor vs
Bates. But if an attorney may shield himself from responsibhility
upon the ground that no demand has been made, it does not
follow that the client can excuse his laches by a principle which
is intended to protect from costs an agent who has acted honestly
and diligently in the business of his prineipal. Although the e-
fendant may have been guilty of négligence in this case, which
would have subjected him to a suit, the plaintiff also has been
guilty of negligence by which in an ordinary case he would have
lost his right of action. Although therefore an attorney may
protect himself from a suit by want of a demand, he is not for
that reason to be subject all his lifetime to demands, however
stale. If a demand was necessary in this case, the plaintiff
should have made it in season to have brought his suit within
six years after the defendant had converted the property received
by him to his own use. The conversion was made according to
the testimony in the year 1815 or 1816. The plaintiff therefore
should have brought his suit within six years from that time, and
it is no excuse for him that he made no demand. It was his own
fault that he had not put himself in a condition to sue, and he
can never take advantage of his own laches. The idea of a trust
is not applicable to a case like this; it is a simple case of an
agent receiving the money of his prinecipal, which the principal
neglected to call for until the agent is protected by the statute of
limitations.’’

So also in the Supreme Court of Maine, in the case of Staples vs.
Staples, 4 Greeni. R. 553, where the question was whether money
in the hands of an attorney collected for his client could be at-
tached. It was objected that this could not be before demand
made as the client himself had no action until this was done.
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But the court held that, even if this was so, the money could be
attached because the statute authorized the attachment of a debt
before it was due, and the remark of the court giving color to the
validity of the objection urged, this was insisted upon as a pre-
vious decision. When the questicn afterwards came directly be-
fore the court of Maine in the case of Coffin vs. Coffin, 7 Greenl.
E. 299, whether or not an action could be maintained against an
attorney for meney cnllected by himn for his clients before demand
and refusal to pay or neglect to remit after instructions, and
whether for want Jf such, the attorney could protect himself by
the statute of limitations, and the court referring to what had
been said in Staples vs. Staples, said that that case had gone off
on the other peint and that all that was said about previous de-
mand and refusal to pay was mere dictum, and held. on the ques-
tions then befocre them, that an ‘‘Attorney was not to be distin-
guished from other agents. and that an action, when he was in
default, lay against nim without special demand and refusal or
neglect to remit after instructions, and that the statute of limita-
tions run in his favor and that he might protect himself under its
provisions.

It would seem, therefore, to be clear not only upon principle
but by these authorities that an attorney, to protect himself from
a suit for money collected by him as such for his client, must
within a reasonable time after receiving the money give notice,
or make a reasonable effcrt to apprise his client of his having
received it, and that when he has done this no action can be main-
tained against him for the money until after special demand and
refusal to pay or neglect to remit after instructions to do so. And
it will follow therefore that, if he is in default by a failure thus to
discharge the general duty incumbent upon him to apprise his
principal of all his acts and doings that may be of importance. to
his interests, in giving him notice or making a reasonable effort
to do so within a reasonable time after receiving the money, he
would be liable to an action for the money collected without
- special demand and refusal to pay, or neglect to remit after in-
structions, as under such circumstances he could not justly claim
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the shelter of the, rule of law designed to protect those agents
only who have acted honestly and diligently in the business of
their principals. And that consequently in a case where a suffi-
cient time has elapsed after such default, the statute of limita-
tions would interpose a bar to an action for the money received
as in every other case where an action has acérued, although the
accrual of the action, as in every other case whatsoever, is by
the wrong or default of the party against whom it acerues.

Nor can it avail, in avoidance of the statute, that although the
cause of action has accrued it was unknown to the plaintiff until
after the lapse of the period of limitation. Whatever may be
said of the hardship of such case upon the ground that the
acerual of the cause of action was peculiarly within the know-
ledge of the attorney, and in many cases scarcely accessible to
the client from the distance between them or other circumstances,
nevertheless the law is well settled otherwise, as was held in the
case of Granger vs. George, 5 Barn. & Cres. 149 and recognized as
law in the case of Wilcoz et al. vs. The Ex’r of Plummer, 4 Peter’s
R. 183, where it was held that mere want of knowledge, without
any evidence of any fraud practiced by the defendant in order to
prevent the plaintiff from obtaining knowledge of that which had
been done, and where the court answer the objection of hardship
by the remark that ‘‘The plaintiff was certainly guilty of laches
in not making inquiries respecting the property at an earlier pe-
riod and has no ground of complaint that he is not now entitled
to recover.”’ See also the cases of Short vs. McCarthy, 3 B. & A.
626. Brown vs. Howard, 2 B. & B. 73. Story-on Con., p. 423, sec. 705.
Bishop vs. Little, 3 Greenl. R. 405. Sherwood vs. Sutton, 5 Mason
146, whereby it seems that the plaintiff’s own laches place him
within the pale of the law; the very silence of his agent for so
great a length of time as the period of limitations would have
long before put a prudent and-diligent man upon inquiry—the
law always favoring the diligent and discountenancing the sloth-
ful. And besides, it would be a gross perversion-of a rule that
was made to protect an honest and diligent agent to make it a
means of annoyance as it would be if it was to subject him all his
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life and his wife and children after him to suits on stale de-
mands, against which every other citizen is protected by the
statute of limitations.

Nor does it open a.wide door for the practice of frauds by col-
lecting agents upon their principals, as we have shown by the
authorities quoted that the establishment of facts showing frau-
dulent concealment on their part of the cause of action would
effectually displace the statute bar. And so far as attorneys at
law are concerned as a class of collecting agents, it is next to
impossible that the rule, as we' have expounded it, can have any
such effect, as besides the restraints upon them common to every
other class of collecting agents, the client has the paramount
guarantee of an habitual reverence for a time-honored profes-
sion, which, in the history of jurisprudence, has been so rarely
disgraced in the person of one of the profession who would: for-
get his allegiance to the law and to the honorable association of
the profession in pleading the statute unworthily, that scarcely
one could be found in all the respectable walks of the profes-
sion who would be willing, even under the most trying tempta-
tion, to incur the withering pity and contempt of his brethren
and the scorn of all good men for the sake of mere pecuniary
gain.

In this case it appears by one of the endorsements upon the
execution, all of which were read in evidence without objection,
that Denton was the purchaser of the house and lot levied upon
and sold for his client’s debt at the price of $1,000: and that, on
the 6th day of December, 1841, the purchase money remained
in his hands. The next day the execution was endorsed satis-
fied by'the sheriff, and the same day a receipt in full was endor-
sed upon the execution by Denton as the attorney of the plain-
tiffs. And it does not appear that the plaintiff sought any infor-
mation about their business until the spring of 1847, and as their
letter of that date is one of inquiry merely of the subject matter
of the claim, it affords a ground of inference that Denton had
never advised them at all in the premises; but what may be the
real facts as to this, we, of course, do not determine or intimate.
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Then, if any special demand was necessary, the plaintiffs should
have made it in season to have brought their suit within three
years after Denton had converted the property purchased at
sheriff’s sale to his own use, and that conversion was shown to
have been on the 6th December, 1841: therefore the suit should
have been brought within three years from that time. If, how-
ever, he actually received the money for his clients, then a cause
of action accrued to the plaintiffs so soon after as a reasonable
time should have elapsed, within which Denton should have
apprised them of the receipt of the money to have saved himself
from an action by giving information of the receipt of the money,
or making a reasonable effort to do so; and as there is no evi-
dence whatever of such information, or effort to give it, the sta-
tute of limitations in ‘this view also run against the plaintiffs
from a reasonable period for giving this information after the
receipt of the money. If the plaintiff had no knowledge of
his cause of action within the period of limitation, it was his
own negligence, and the statute bars his action unless he can
displace its bar by proof of fraudulent acts of Denton of his
executors, which prevented his obtaining this knowledge—mere
want of knowledge without fraud will not displace the bar. It
is clear, therefore, that the Circuit Court erred in affirming the
judgment of the Probate Court and refusing a trial de movo in that
court, and as a trial de novo is the only object of prosecuting the
appeal to this court, no other question legitimately arises on this
record. And, for the error pointed out, the judgment of the
court below must be reversed, and the cause remanded to be
proceeded in with instructions to the Cirecuit Court to allow the
plaintiff to reply to the statute of limitations, and try the case
de novo.



