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CHENEY, USE, &C. vs. HIGGINBOTHAM.

A plea of no-consideration, without stating the circumstances attending the
execution of the contract sued on, held to be a good plea. But if, under
such a plea, there appears to have been any consideration whatever, though
insufficient or inadequate, the proof does not sustain the plea.

Writ of Error to Dallas Circuit Court.

DEBT, determined in the Dallas Cireuit Court, in March, 1848,
before the Hon. Geo. Conway, Judge. This action was brought
by Jackson Cheney, for the use of William T. Crowley, against
Joseph C. Higginbotham, upon a writing obligatory of the said
Higginbotham, for the payment, thirty days after the date there-
of, to the plaintiff or bearer, of the sum of one hundred and five
dollars for value received. Defendant craved oyer, and pleaded
no consideration. The case was submitted to the Court sitting as
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a jury. Judgment for defendant. Plaintiff brought error. The
evidence is set out in the opinion of the Court.

WarkiNs & CURRAN, for the plaintiff. The parol testimony was
inadmissible to contradict or vary the terms of the written in-
strument, (1 Greenl. Ev. 315, et seq, and cases there cited. Stack-
pole vs. Arnold, 11 Mass. 27. Hunt vs. Adams, 7 Mass. 518. Shank-
land vs. City of Washington, 5 Pet. 394;) but if admissible at all,
it was not so, under the plea of ‘‘no consideration,’”’ because
there was clearly a consideration in the purchase of the debt, by
the plaintiff, to secure which the note was given.

JorpAN, contra. A general plea of no consideration to debt
on a writing obligatory, is a good plea,(Dickson vs. Burk, 1 Eng.
412)) and may be sustained by parol evidence. (Rev. St., p. 629
Sec. T1. 1 Greenl. [Ev. Sec. 284. 2 Stark. 789. 2 Phill. Ev. 703.
Foster vs. Jolly,1 C. M. & R. 703. Pike vs. Street, 1 M. & M. 26.)
The evidence showed that the note was without consideration,
because, by agreement at the time of its execution, it was not to
have a binding force upon the defendant, but to aid the plaintiff
in the collection of the debt sold to him.

Mr. Justice ScorT delivered the opinion of the court.

The action was debt upon a writing obligatory. The plea was
that it “was executed and delivered without any consideration
whatever.”” This was decided to be a good plea in Dickson wvs.
Burk, 1 \Eng. R. 412, and this decision seems sustained hy au-
thority. Besides the Kentucky decisions cited in Dickson wvs.
Bvur.k, the Alabama decisions are to the same effect. Gibs vs.
Williams, use, &c., 3 Ala. R. 316.

This form of pleading grows out of our statute, which enacts
that ‘‘any instrument or note in writing, whether the same be
under sale or not, charged to have been executed by the other
party, shall be received in evidence unless the party charged
with having executed the same deny the execution of such wri-
ting by plea supported by the affidavit of the party pleading,”’
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(Dug. 812, Sce. 103,) and it seems inevitably to throw the burden
of proof on the defendant, as was held in Rankin vs. Badgett, 5
Ark. 345, and Greer as ad. v. George as adc., 3 Eng. 131, for if a
note or bond is exccuted without any consideration, the plea
must, of necessity, be in the negative, as it is not possible to
plead or state affirmatively that which has no existence.

Under the provisions of the statute above quoted, the note or
bond heing evidence until its execution, (not its consideration,)
is denied by sworn plea, although a sworn plea of no conside-
ration puts the consideration in issue, by no form of pleading
can the burden of proof be cast upon the plaintiff until the exe-
cution of the instrument is denied by sworn plea, unless the
plaintiff  should think proper to reply a special consideration,
and thus take the burden of proof on himself as to such special
consideration, the bond or note heing evidence of a valyable
consideration, but not of any particular, special consideration.
To hold otherwise, would be to permit the defendant, by a slight
alteration in the form of the plea, to defeat the purposes of the
statute. (McMalon vs. Crockett, Minor’s Bep. 362. Parkman &
Strongfellow vs. Ely, 5 Ala. 346.  Giles vs. Williams, 3 Ala. 316.)
It is otherwise. however, as to the plea where failure of conside-
ration or fraud is set up. The facts which constitute the failure
or fraud, being for the most part affirmative in their nature,
must be set out in the plea, and thus tay a foundation for the
burden of proof to he upon the defendant; besides the other rea-
son that the bond or note is itself evidence of a valuable con-
sideration until its execution shall be denied hy sworn plea.
The burden of proof being thus upon the defendant npon the
plea of no counsideration, it hecomes indispensably necessary
that the circumstances under which the note or bond was made,
such as the contract between the parties, if any was made, and
the inducement of the one party to make and the other to receive
the bond or note, should all be shown to the jury; otherwise, it
would he impossible to show that there was no consideration.
Nor does this conflict with the well known doctrine of the law,
correctly laid down by the counsel for the plaintiff, that ‘‘parol
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contemporaneous evidence is inadmissible -to contgadict or vary
the terms of a valid written instrument;’’ nor with any of the
cases cited by him, as the evidence of these facts and circum-
stances is not admitted to contradiet or vary a valid written
contract, but to show that the instrument in question is in fact
invalid for want of a consideration to support it. The law does
not propose to change or vary the contract, but to inquire into its
validity.

Although it is a settled principle, both in the English and
American courts, that parol evidence is not admissible to con-
tradict, vary, or materially affect, by way of explanation, a con-
tract in writing, upon the ground that written evidence is of a
higher grade than the mere verbal declaration of witnesses, and
consequently where parties have agreed upon the terms of a
contract which is afterwards reduced to writing, the verbal agree-
ment is merged into the written contract, yet it has been often held
as no violation of these doctrines, or, if so, in terms as well
settled as these doctrines themselves, that although upon the face
of an instrument in writing, the usual expression of consideration,
such as “‘for value received,”” may be found, yet that the maker
may show, as against the payee or other person standing in the
same situation, that the note or bond was given without considera-
tion, or that the consideration has failed, or that fraud in respect
to it was practiced upon him by the other party, and under some
circumstances that the consideration was illegal. The American
cases to this point are collected by the learned annotations upon
Phillips’ Evidence. Cow. & Hill’s Ed. 3 wol., 1458-9.

The question of admissibility then having been disposed of, it
remains but to ascertain whether the testimony presented in the
bill of execeptions, sustains the finding of the Court sitting as a
jury in favor of the defendant upon his plea of no consideration.

The evidence, when taken altogether, shows that the defendant
was informed by the plaintiff that he had some money in the
hands of his (defendant’s) brother, in the State of Georgia, and
that the plaintiff purchased from him and paid for his right and
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title to his money, but took the chance of realizing his purchase
at his own risk, and that the note sued on in this action was
given by the defendant to the plaintiff as a means only to enable
the plaintiff to realize the money in Georgia, the right and title
to which he had so purchased and paid for.

Clearly the purchase and sale of the money in Georgia was
the moving cause of the execution of the note, and, having sold
the right and title to this money, and received pay for it, a moral
obligation rested upon the defendant to do whatever was proper
to enable the plaintiff to realize what he had thus purchased
and paid for, and, from the nature and situation of the subject
matter of the contract, the appropriate means of realizing it was
as much purchased and paid for as the subject matter itself.
The note, then, grew directly ont of a transaction that was not
only convenient and beneficial to the defendant, but prejudicial
and inconvenient to the plaintiff, and this is clearly within the
legal definition of a consideration; and, besides, it was executed
in response to the moral obligation to do what was proper to
enable the plaintiff to realize his purchase, and this was by both
deemed the proper means, as the evidence shows.

To the end that it may appear that the note was given with-
out any consideration, it is in vain to show that it was de-
signed merely to perform the office of an order, unless it could
be shown, at the same time, in addition, that the order was an
invalid one for want of consideration; as we have seen, from
the rules of law laid down, that it would not be competent to
change by parol a valid note into a valid order, but only to in-
validate the instrument by showing its want of consideration.
And when, therefore, the evidence merely shows that the note
was designed to perform the office of an order, it falls short of
the object designed, unless it could be also shown that, as an
order, it was also invalid for want of consideration. Nor is this
want of consideration shown by the proof of the other fact, that
the right and title to the money in Georgia was purchased and
paid for at the sole risk of the plaintiff, and that this note was
designed to perform the mere office of an order to enable the
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plaintiff as a means to realize what he had purchased, as
that would show the order a valid one on a good consideration.
Suppose the subjeet matter of the purchase had been a negro
instead of money, and the vendor had executed a bill of sale
with warranty, and for breach of this warranty an action had
been brought, and in this action the plea of no consideration
had been filed, and the proof had shown merely that although
the plaintiff had purchased and paid for the negro, and received
the bill of sale with warranty, it was expressly stipulated by
parol at the time, and witnesses had been called upon to re-
member it, that the warranty was not to be binding upon the
vendor, would any one doubt upon either of two points: 1st.
That the law forbids that parol testimony should nullify the
warranty, and for this purpose any parol evidence would be in-
competent; and 2d. That although this might be established
satisfactorily, still the bill of sale would remain valid so far as
the question of consideration was concerned, as that was there-
by in no way disproved. So with the case before us: if the de-
fendant, with intent and purpose merely to afford a means to the
other party to obtain the money, executed an instrument upon
a valuable consideration, the express legal effect of which is
more than he designed, he doces not disprove the consideration
by showing merely this excess.

To uphold a contract it is not necessary that a consideration
be adequate or appropriate, and it would be unwise to interfere
with the facility of making contracts, and the free exercise of
the will and judgment of the parties, by not allowing them to
be the sole judges of the benefits to be derived from their own
bargains, provided there be no incompetency to contract and the
agreement violate no rule of law.

It seems clear to us, therefore, that the testimony falls far
short of authorizing the verdict and judgment in the Court be-
low, and that the motion for a new trial ought to have been
granted. Wherefore, the judgment must he reversed, and the
cause remanded to be proceeded in, with leave to the defendant
to file additional pleas if he desires to do so.



