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CALVERT, USE LAwSON vs. LOWELL.

The limitation act of December 14, 1844, (Digest, chap. 99, sec. 12,) was
designed to be prospective in its operation—it does not apply to causes of
action which had acerued at its passage, but to such as acerued thereafter—
as held in Couch vs. McKee, 1 Eng. R. 484. Hawkins vs. Campbell, Ib. 513,
and other subsequent decisions of this court recognizing the same doctrine.

The decision of this court in McGuire vs. Sullivan, 2 Eng. R. 449, was right
upon the whole case, but was erroneous in giving effect to the 13th sec. chap.
91, Eev. Stat., which had been repealed.

The 11th sec. chap. 91, Rev. Stat. embraces actions upon writings obligatory,
as repeatedly decided by this court—that section, and not the act of Decem-
ber 14, 1844, (Digest, chap. 99, sec. 12,) is the bar to a writing obligatory
payable 4th October, 1841.

Debt on a bond due 4th October, 1841: plea limitation of five years: replica-
tions setting up as a answer to the plea, the absence of defendant from the
State, under the provisions of sec. 20, ch. 91, Rev. St., replications held bad,
because that section of the Revised Statutes was repealed by the act of 14th
December, 1844, nearly two years before the cause of action was barred,
and the facts set up in the replications, when taken strongest against the
pleader, did not show that the repeal cut off eo instanti a subsisting cause
of action.
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A replication which neither denies nor confesses and avoids the matter of the
plea, is bad—so too, if it merely presents matter of law.

Writ of Error to Ouachita Circuit Court.

On the 17th April, 1847, Willim Calvert, use of Lawson, com-
menced an action of debt, in the Ouachita Circuit Court, against
Truxton Lowell, on a writing obligatory for $490, executed by
Lowell to Calvert on the 4th day of April, 1840, payable eighteen
months after date. At the return term the cause was continued.
At the March term 1848, defendant pleaded the statute of limita-
tion—that the cause of action did not accrue within five years
next before the commencement of the suit. To this plea, plaintiff
filed six replications, in substance as follows:

1st. ““Pre cludi nom, because said writing obligatory was exe-
cuted in the State of Arkansas; and said cause of action accrued
to said plaintiff against said defendant, in respect of said writing
obligatory, at a time when both said plaintiff and said defendant
resided in, and were citizens of, the State of Arkansas; and said
plaintiff avers that, within five years next after said cause of
action accrued, said defendant departed from and resided out of
said State, and continued to be absent from, and reside out of said
State, until such time, so that he, the said defendant did not
remain or reside within said State for five years after said cause
of action accrued and before the commencement of this suit:
and this’’ &e.

2d. ‘‘That, after said cause of action accrued, and within five
years next after the cause did accrue, said defendant departed
from, and resided out of, the State of Arkansas, and that he, the
said defendant, did not remain or reside in said State for the
period of five years after said cause of action accrued, and before
the commencement of this suit: and this’’ &e.

3d. “‘That the cause of acticn in this behalf aecrued on the
5th day of October, A. D. 1841, and that this suit was commen-
ced on the 12th (a) day of April, 1847; and said plaintiff avers

NoTE (a)—The declaration was filed on the 12th, but the writ was not issued
until the 17th. REPORTER,
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that after said cause of action accrued, and within five years
next after such right of action did so accrue, said defendant de-
parted, and was absent from said Staté for a long space of time,
to-wit: for the space of seven months: and this’’ &e.

4th. ‘‘That, after said cause of action accrued, said defendant
was absent from the State of Arkansas; and did not remain
within said State for the period of five years after said cause of
action acecrued, and before the commencement of this suit: and
this’’ &ec.

5th. [The fifth replication was withdrawn.]

6th. ‘‘That said cause of action was not barred, but that
plaintiff had a subsisting and existing cause of action against
said defendant upon and in respect of the said writing obliga-
tory, at the time of the passage of the act of the General As-
sembly of the State of Arkansas, entitled ‘“An Act Concerning
Limitations,”” approved December 14th, 1844: and this’’ &e.

The beginnings and conclusions of the replications were in
the usual form. _

Defendant’s counsel demurred to all of the replications, and
assigned, as causes:

‘1. Said replications do not respond to the plea.

2. They tender immaterial issues.

3. They do not correspond with the declaration.

4. They are uncertain.’ '

The Court (Hon. GeEorGE CoNway, Judge) sustained the de-
murrer as to all but the fifth replication, which the plaintiff with-
drew, and permitted final judgment to go against him on the
demurrer.

Plaintiff brought error.

WATKINS & CurraN, for the plaintiff, contended that the 11th
sec. Tit. Limitations, in Revised Statutes, did not apply to actions
on sealed instruments; but if so, that section was repealed before
suit brought and before five years had elapsed, and could. not be
pleaded. Sayre vs. Wisner, 8 Wend. 661. Fairbank vs. Wood, 17
Wend. 330. 10 Wend. 365. Baldwin vs. Cross, 5 Ark. 510: that
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if the 20th section of the statute, under which the first four rep-
lications were framed, was repealed by the act of 14th Decem-
ber, 1844, so was the 11th section, and the replications were
sufficient for the plea; but if the act of 1844 is prospective, it
leaves the 20th section to operate upon causes of action then
existing, and it could not be repealed so as to take away a sub-
sisting cause of action. For adjudications under statutes simi-
lar to the 20th section, see 8 Ala. Rep. (N. 8.) 386. 16 Pick. 369.
18 4b. 532. .19 ¢b. 578. 1 John. Cas. 76. T Mass. 515.

PikE, contra, referred to the adjudications of this court that the
act of December 14th 1844, was prospective, and did not ope-
rate on causes of action then existing, and contended that, as
the 20th section of chap. 91 of the Revised Statutes was re-
pealed by the act of December 14th, 1844, the replications set-
ting up an avoidance of the plea under that section was bad:
for a law repealed is the same as if-it never had existed. Sur-
tees vs. Ellison, 9 B. & . C. 752. Maggs vs. Hunt, 4 Bing. 212. 6
Bing. 582. Russ. & Ry. Crown Cas. 429. 3 Wils. 420.

Mr. Justice Scorr delivered the opinion of the court.

The demurrer interposed by the defendant not only tests the
sufficiency of the several replications but the plea itself. Then
were five years a bar to this detion, commenced as it was on the
12th of April, 1847, seeking a recovery in debt on a promisory
note under seal payable the 4th of October, 1841? Here was
a subsisting cause of action at the time of the passage of the
act of limitations, approved the 14th December, 1844 and the
question is distinetly presented whether that act or the act of the
20th March, 1839, is to govern this case, and if the latter, whe-
ther or not, under its provisions, five years is a bar to an action
on a sealed instrument like this.

In the case of Couch vs. McKee, 1 Eng. 484, the leading doc-
trine involved in the enquiry before us was first declared by this
court. It is true that, in that case, the decision of the court
seems more emphatically to rest upon another doctrine, that is
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to say, that when a bar to a cause of action has arisen by the
effflux of time, it cannot be removed otherwise than by some act
of the party in whose favor it has arisen, upon the ground that
legal rights have intervened on the laches of the other side and
vested in him; growing out of a law that, while it has barred
the remedy, has raised the legal presumption in his favor as con-
clusive of satisfaction as the bond, for instance, was of indebted-
ness before the completion of the bar, which seems to be based
upon principles that have long since been applied to real estate,
more recently to personal property, and finally to debts, by the
courts of Alabama and Mississippi. Wheeler’s Law of Slavery 74
to 86. Ib.95. 8 Porter 88t095. 5 Ala. Rep. (N. 8.) 513. "Shelly
vs. Gray, 11 Wheat. 361. Not that statutes of limitation extin-
guish the right, or that they give to the party, in whose favor
they have runm, a title to personal property which may be asser-
ted not only in another state (11 Wheat. 361) but in an action of
detinue against the original owner, as was done in Newly ad. vs.
Blakey, 3 H. & Mun. 57, but simply that they have barred the
remedy, ‘‘statutes of limitations being a law of presumptions’’
in the language of Judge Haywood, in Lessee vs. Shall, Peck. R.
215, “‘presuming cvidence from length of time which cannot now
be produced, payments which cannot now be proven, deeds
which cannot now be found, rcleases which cannot now be
shown,’”” creating a defence to an action as effectual as a pay-
ment, and evidence of a satisfaction even more conclusive than
a receipt would be of a payment.

But although, as we have remarked, the decision of the case
of Couch vs. McKee more emphatically rested on this doctrine,
nevertheless it was distinetly announced in that case that the act
of December 14 1844, was prospective and designed to apply to
causes of action thereafter accruing. Afterwards, during the
same term, in the case of Hawkins vs. Campbell, 1 Eng. 513, not
only was this repeated, but the court went further, (although if
they had chosen to do so they might with propriety have rested
the case on the doctrine insisted on in Couch vs. McKee) and
distinetly rested this case on the broader doctrine that had been
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but imperfectly announced in the first case, that is to say, that
the language employed in the act being prospective and referring

€

“‘fo causes of action which shall acerue,’’ that the act in ‘‘no case
had direct reference to causes of action which had accrued at the
time of its passage.”” And inasmuch as neither the 6th section,
nor any other part of the 91st chapter of the Revised Statutes
other than the 20th, 30th, and 31st sections, was repealed by ex-
press language and if any further portion of this chapter was re-
pealed it could only be so held from its conflict with the provis-
ions of the-act of 1844, and as the 6th section of the old law did
not conflict with the provisions of this act so far as causes of ac-
tion, might be concerned that had accrued previously to the pas-
sage of the act of 1844, it (the 6th section) was for that reason
held not to be repealed, and that inasmuch as that section was
not repealed nor for the same reason any other portion of the old
law except the 20th, 30th. and 31st sections, none being in con-
flict with the new law in the sense indicated, and the new law
being clearly prospective, all causes of action existing at the time
of the passage of the act of 1844, were to be governed by so
much of the old law as had been thus declared to be in force aad
exclusively applicable to them, while causes of action accruing
after the passage of the new act were to be governed by that
act.

This exposition of the law was predicated upon no supposed
connexion, remote or proximate between the contract and the
act of limitation in force at the time of its inception, as in any sense
that the prescription then in force entered into or became one of
the stipulations of the contract; on the contrary, it was the result
of pure construction after an exploration into the invention of
the legislature. The court, taking as a leading guide in this ex-
ploration in aid of construction, the presumption that all laws are
prospective and not retrospective, and resting there ultimate
opinion in this light mainly on the prospective language of the
statute and the dubious meaning of its repealing section in re-
ference to laws in force at the time of its passage. If the result
was, that two different laws were declared to be in force, opera-
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ting respectively on causes of action identical in all but the date
of their accrual, this was not an unheard of anomaly in jurispru-
dence: on the contrary, it was not at all unecommon in England,
not only in the law of rights, but in the law of remedies, inci-
dent indeed, in every country, to changes of rule, and especially
of frequent oceurrence in this country in both aspects as the ne-
cessary result of frequent changes in the law rendered indispen-
sable by our onward progress. If in New York the identical
state of things existed in reference to their statutes of limitations
in consequence of the express provision of the 45th section of
their then new Revised Statutes, (Ihe People vs. Supervisors of
Columbia co., 10 Wend. 364,  Fairbank vs. Wood, 17 Wend. 329,)
this will at least tend in some degree to vindicate this construc-
tion of our law from alleged injustice and partiality by showing
the express legislative sanction of its principle by an enlighten-
ed State. While the case of Bigelow’s ex. vs. Bigelow ad., 6 Ohio
Rep. 97, showing the same state of things as to the acts of limi-
tations in that State will not only vindicate the construction of
this court in the same aspect, but also in-the aspect of correct-
ness of exposition, as in that case the Supreme Court of Ohio ar-
rived at the identical same conclusion that this court did, alone
upon the basis of the uncertain and dubious character of the re-
pealing clause of their new statute of limitations.

The next case that arose in this court was the case of Davis
ex. use of McGuire vs. Sullivan, 2 Eng. 449, where the action was
commenced in January, 1846, and the opinion of the court shows
that it was upon a writing obligatory. In that case not only
was the act of 1839 taken to be law, but effect was expressly
given to section 13 of the Revised Statutes, and by necessary im-
plication to section 11. So far as section thirteen was concern-
ed, the opinion of the court was clearly erroneous, though the
judgment was correct on the whole case, as that section had been
expressly repealed by the act of the 14th January, 1843, and by
that act its saving as to non-residents was not re-enacted, and
because the evidence presenting the plaintiff in that case as a
non-resident from the acerual of the cause of action and five
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years being taken as the bar, no limitation law commenced to
run against him until the 14th January, 1843, and consequently
as- the bar of five years had not been completed against him
when the act of December 1844 was passed, the 3d and 5th sec-
tions of that act by express language applied to his case: first, by
repealing the act of 1843 that was then running against him and
enacting two years from the 14th of December, 1844, within
which a non-resident having a cause of action not barred in De-
cember 1844, might bring suit, and these two years had not ex-
pired at the time of the commencement of his suit in January
1846, as held in Carneal vs. Thompson and Hanly, 4 Eng. 55, and
Watson vs. Higgins, 1b. 475 ; consequently the decision of the court
on the whole case was correct, at the same time it was clearly
erroneous in giving effect to a section of the statute long before
repealed. In recognizing the five years, however, there was an
express adjudication that the act of 1839 was the rule for a case ,
where the bar was not complete on the passage of the act of De-
cember 1844,

So also in the case of Wilson vs. Keller, &c., 3 Eng. 508, the
suit was on a promisory note due the 7th of August 1842, and
thus the bar had not been perfected when the act of December
1844 was passed, and yet the plea of three years seems to have
been recognized, showing that in this case the act of 1839 was
* held to apply, and therefore as to such cases, was law. And of
the same character is the case of Carneal vs. Thompson & Hanly,
4 Eng. 55, and although in both these last mentioned cases the
avoidance to the plea is set up under the act of December 1844,
the plea itself is set up and recognized under the previous act
which could not be, if as to claims against which the bar had not
been perfected in December 1844, that act gave the period of
limitation, (also Ringgold & Hynson vs. Dunn, 3 Eng. 497.)

Then it appears that this court has, in at least four different
cases, either directly or indirectly asserted or recognized the doc-
trine that a cause of action subsisting and not barred on the 14th
of December 1844, was to be governed as to limitation by so
much of the act of the 20th March 1839, as was not expressly re-
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pealed by the act of December 1844, and that such causes of ac-
tion are not within the operation of the last mentioned act, which
operates only on causes of action acerued or to accrue since its
passage.

As to the other question, whether five years is the bar to an
action on a sealed instrument like this, under so much of the act
of 1839 as has been declared to be in for¢e as to causes of ac-
tion accruing before the 14th of December 1844, numerous deci-
sions of this court have established and so firmly fixed this doc-
trine in the affirmative that it can no longer be considered an
open question. Baldwin vs. Cross, 5 Ark. 510. Dickerson vs. Mor-
rison, 1 (Eng. 264. Lucas vs. Tunstall. ib. 443. Davis, ex. use dc.
vs. Sullivan, 2 Eng. 449. Watson vs. Higgins. ib. 475. Walker
vs. Bank Miss. ib. 503. Clark vs. 'same, 3 Eng. 220. Bird vs.
Smath, ib. 368. Ringgold & Hynson vs. Dunn, ib. 497. Wilson vs.
Keller &c. ib. 507. Hensley et al. vs. Moore, 4 Eng. 69. And we
the more cheerfully rest these two points here, (both being the
result of interpretation of the legislative will) from the facts that
these decisions in annotations to the new Digest of the. laws
passed before the eyes of the last Legislature and received no
mark of disavowal.

As to the first four replications they were bdad for the reason
that they were predicated upon a section of the act of 1839,
(Rev. Stat. chap. 91, sec. 20,) that had been expressly repealed
by the act of December 14th, 1844 and as the facts set up in
these replications are to be taken strongest against the pleader,
they afford no foundation for any pretence that the repeal of this
section cut off eo instanti a -subsisting cause of action inasmuch
as the statute bar did not arise until near two years after this re-
peal.

The sixth replication was also bad because it neither denied
the fact set up in the plea nor confessed it, and set up any other
fact in avoidance, and also that it presented matter of law.

Finding no error in this record the Jjudgment of the court be- _
low is in all things affirmed. .



