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Drew vs. THE STATE.

In an indictment under the third Section of the gaming act, for betting on
any of the games prohibited by the first Section (Digest 365) it is not
necessary to allege that defendant bet with any particular person.

Appeal from the Crawford Circuit Court.

Indietment for gaming, determined in the Crawford Circuit
Court, at the August Term, 1848, before the Hon. WM. W. Frovp,
Judge.

Indictment in substance as follows:

““Phe Grand Jurors for, &e., duly selected, &c., upon their oath
present that John Drew and William Coody, late, &c., on the first
day of December, A. D. 1847, with force and arms, at, &e., did
bet a large sum of money, to wit: the sum of one dollar, at and
upon a certain unlawful game called faro, against the peace, &e.

<« And the Jurors aforesaid, upon their oath aforesaid, do further
present that the said John Drew and William Coody, after-
wards, to wit: on the first day of December, A. D. 1847, with foree
and arms, in the county aforesaid, did bet a large sum of money,
to wit: the sum of fifty cents, at and upon a certain other unlaw-
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ful gambling device commonly called a faro bank against the
peace, &e.

‘“And the Jurors aforesaid, upon their oath aforesaid, do fur-
ther present that the said John Drew and William Coody after-
wards, to wit: on the day and year aforesaid, did bet a certain
other large sum of money, to wit: the sum of fifty cents at and
upon a certain other unlawful gambling device commonly called
a faro bank, which said faro bank was then and there (¢) devised
and designed for the purpose of playing a game of chance, at
which money or property may have been won or lost, against the
peace, &e.

‘“And the Jurors aforesaid, upon their oath aforesaid, do fur-
ther present that the said John Drew and William Coody, after- -
wards, fo wit: on the day and year aforesaid, with forece and
arms, in the county aforesaid, did bet a large sum of money, fo
wit: the sum of one dollar, at and upon a certain unlawful gam-
bling device, the name of which to the Jurors aforesaid is un-
known, which said gambling device was then and there devised
and designed for the purpose of playing a certain unlawful game
of chance, at which said game of chance money or property might
have been won or lost, against the peace,”” &ec.

Defendant Drew was tried on the plea of not guilty; verdict
guilty, and fine $50. His counsel moved for arrest of judgment
-on the grounds: first, because it was not charged in said indictment
that said Drew bet with any person on said game of faro, or any
other game; second, because said indictment was otherwise de-
fective, informal and insufficient. Motion overruled, and Drew

appealed..

TURNER, for the appellant. The indictment should state the
names of the persons with whom the defendants bet, or allege
their names to be unknown. Butler vs. The State, 5 Blackf. 280.
The State vs. Stucky, 2 ib. 289. The State vs. Jackson, 4 1b. 49.—
The State vs. Mazwell, 5 1b. 230. Davis vs. The State, 7 Ham. 204.
1 Ch. Cr. Law 211, 213. 2 Howk. 231. 3 Bac. Abr. 538.

(a) No venue alleged in this count.—REPORTER.
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WaTkinNs, Attorney General, contra.

Mgr. Justice ScorT delivered the opinion of the Court.

It is objected in this case that the indictment is bad because it
does not disclose the name of the person with whom the appellant
bet, nor aver his name to be unknown to the Jurors,

‘When third persons are injured or designed to be injured, or
when their designation is a material part of the description of the
offence charged it is, in general, indispensable that they be named,
or else it must be averred that their names are unknown to the
Jurors. But it is certainly not necessary in an indictment for a
misdemeanor, although it ought to be equal in certainty to a de-
claration, to do more than to introduce upon the record—and it
must do this by averment, in opposition to argument and infer-
ence—a complete description of such facts and circumstances as
constitute the offence, without inconsistency or repugnancy; and
when framed upon a Statute, if all the ingredients of the offence
be expressed in the enactment, not only is it sufficient to charge
the offence in the words of the act, but it will be unsafe materi-
ally to depart from them. , .

The offence created by that section of our Statute of gaming
upon which this indictment is predicated is the act of betting up-
on certain devices and games of chance prohibited by the first
section of the act. And although the mode of proceeding in the
prosecutions of the various offences created by this Statute of
gaming, is not within the sphere of that latitude of construction,
when construction may be necessary, that is given to the Courts
and imposed upon them as a duty by the 13th Section, there can
be no doubt but that in the definition of the offences themselves
this provision for construction has a legitimate place. The gist
of the offence created by that section which we are now consid-
ering is the betting of money or other thing of value or the rep-
resentative of any thing that may be esteemed of value, at or upon
that Ishmelitish class of gambling devices and games of chance
described and indicated in the first section of the act, which are
to be distinguished from that other class of small games described
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and indicated in the eighth Section, not only by the general fea-
ture of supposed predominance of chance over skill, but also in
the further general feature of being Bank games, or devices,
against which Banks or devices many play for and against the
money exhibited or understood to be in the Bank to be bet against
and paid out by the conductor of the game or device to those
who may win on the chances. The offence of betting, that is, by
this section, designed to be proseribed, has no necessary or usual
connection with mutuality of betting as between individuals, but
simply consists in the wilful act of betting or venturing of money
or other thing of value, or that which represents a thing that is
esteemed of value, at, upon, or against any of these Banks, games
or gambling devices of chaﬁce, at which money or property may
be won or lost, whether they be named or unnamed, propelled
by an agency visible or invisible, known or unknown by which
this money or property is paid or received according to the exi-
gency of these supposed chances. Then so far as the fact of the
betting is econcerned, which is one of the material ingredients of
this offence, it is as plainly, fully and aceurately described in the
indictment before us by the averment, in the .language of the
Statute, that the defendant ‘“did bet’’ az the nature of the fact will
allow; and had the additional fact been averred that they had bet
with any named person, the fact of betting as contemplated by the
Statute could not have been more perfectly and palpably delineated.
On’ the contrary, it would have but brought on the record an
additional fact that was beyond the bounds of the legal idea of
betting as contemplated by this section, which, although not hurt-
fvl, would have been unnecessary; but if alleged should have
been proven under the rule that holds a party to proof of all his
allegations of description. And so the offence of betting has been
defined under a similar Statute by the Supreme Court of Misssouri.
State vs. Amis, 1 Mo. Rep. 524. State vs. Bates, 10 Mo. Rep. 166
and State vs. Kyle, ib. 390.

And so also the gambling device on which the money in this
case was charged to have been bet was sufficiently deseribed
when the species ‘“‘Faro Bank’’ in some of the counts, and
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““game of Faro’’ in others was stated instead of either of the
generic terms used in the first Section of the act.
Finding no error in the record the judgment of the Court below

must be affirmed.



