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PAYNE vs. BRUTON.

The action of replevin is embraced by the last clause of the seventh Sec. of
Chap. 99, Digest, and three years is the limitation.

Phe 7Tth Sec. of Chap. 136, Digest, which requires plaintiff to file an affidavit
that his right of action has acerued within two years, before the writ of
replevin shall issue, is not an act of limitation.

Such affidavit is merely a pre-requisite to the issuance of the writ, is in mno
manner connected with the merits of the cause, and its truth cannot be
contested by plea.

If no such affidavit, or a defective one, be filed, it is cause for abatement.

The 15th Sec. of Chap. 99, Digest, is restricted, by its terms, to absconding
debtors, and is not applicable to replevin.

The law will not relieve either party from an executed contract, or aid either
to enforce an executory contract, made to defraud creditors.



54 PAYNE vs. BRUTON. {10

B. conveyed to P. a slave by absolute bill of sale, importing on its face a fair
consideration, but made, without actual consideration, to defraud creditors.
The slave remained in the possession of B.—Held, that P. could not main-
tain replevin for the slave—that the law would not enforce a contract made
to defraud creditors.

Though error appears upon the record, yet if the judgment of the Court
below is correct upon the whole record, it will be affirmed.

Appeal from the 8t. Francis Circuit Court.

Replevin by Thomas Payne against Marvel M.” Bruton, for two
slaves, Violet and Nathan, determined in the St. Franecis Circuit
Court. Declaration filed Nov. 17th, 1843, containing three counts,
first and second in the cepit, third in the detinet. Defendant filed
five pleas, 1st non-cepit to the first two counts: 2d. non-detinet to
third count: 3d. property in himself: 4th that the cause of action
did not acerue to plaintiff within two years next before the com-
mencement of the suit: and 5th. property in one Green B. Myrick.
Issue, to first and second pleas; and replication and issues to third
and fifth. To the fourth plea of limitation, plaintiff filed two
special replications, to which the Court sustained a demurrer; he
then asked leave to file other replications, which the Court refused,
and rendered judgment for defendant. Plaintiff appealed to this
Court, the judgment was reversed, and the case remanded for
further proceedings. See Payne vs. Bruton, 1 English’s Rep. 278.

After the cause was refnanded, plaintiff filed four replications
to defendants plea of limitation, in substance as follows:

1st Replication: That defendant, before and at the time the
cause of action accrued to plaintiff, was a citizen of Stewart county,
Tennessee, where plaintiff then resided, and thence forward con-
tinued to reside; and that said defendant afterwards, to wit: on
the — day of April, 1841, departed from said county of Stewart,
Tennessee, and took up his residence in St. Francis, county, Ar-
kansas, where he resided when this action was brought; that
defendant departed from the State of Tennessee, as aforesaid,
before plaintiff’s right of action was barred by the Statutes of
said State for the purpose of cheating and defrauding said plain-
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tiff out of the subject of this suit; and that said plaintiff instituted
this suit within two years after he discovered the residence of the
said defendant.

2d Replication: That the cause of action did accrue to plain-
tiff within two years, &e.

3d and 4th Replications: In substance the same as the first.

Defendant took issue to the second replication, and demurred
to.the others, and the Court sustained the demurrer. The cause
was submitted to the Court sitting as a jury, on the issues made
up in the case, at the April Term, 1848, (Hon. J. T. JoNES, pre-
siding,) and the finding and judgment were for defendant.

Plaintiff moved for a new trial, and in arrest of judgment, which
were overruled, and he excepted, and set out the evidence. The
evidence, as contained. in plaintiff’s bill of exceptions, is, in sub-
stance, as follows:

On the 27th July, 1840, in Stewart county, Tennessee, where
they then both resided, Bruton made Payne a bill of sale for the
slaves in question for an expressed consideration of $1000, which
was proved and recorded there. Payne executed and delivered
his notes for the purchase money. Bruton told the officer who
had executions against him that the negroes were Payne’s; but
the bill of sale was really made to save the property from security
debts due by Bruton. No money was paid. Whether the notes
were given up is uncertain. In January, 1841, Bruton paid Payne
some money due on a mortgage of another slave, when Panye
said he had once held the other property but had settled it to
Bruton’s children, was clear of Bruton and meant to stay so.—
In August, 1840, Payne got a codicil written to his will, by which
he devised the negroes in question to Bruton’s children; but after
all this, in 1841, Burton still averred the negroes to be Péyne ’s.
Bruton left Tennessee in May or April, 1841, and moved to St.
Franeis county, Arkansas, his residence in which was unknown
to Payne, until the fall or winter of 1841. DBefore suit brought,
a written demand of the slaves was directed to Bruton, and de-
posited in the Post Office nearest his residence, and where he
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received his letters. Payne never had possession of the slaves
until suit brought.
Payne appealed.

Pixe for the appellant. The demurrer to the replications was
not rightly sustained, because the plea itself was bad. The act
requiring an affidavit of the plaintiff that the cause of action ac-
crued within two years, approved 27th February, 1838, is not the
limitation in replevin; and, if intended as such, is repealed by the
general Statute of limitations approved 5th March, 1838.

Admitting the conveyance was made to defraud creditors, it
was and is good against Bruton. He cannot impugn it and all his
testimony on that point is worthless. This is an elementary princi-
ple. Jackson vs. Gamsey, 16 J. R. 139. Osborne wvs. Moss, 7 J. R.
161. Anderson vs. Roberts, 18 J. R. 515. Packman’s case, 8 Co.
18. Hames vs. Leader, Cro. Jac. 270. Drinkwater vs. Drinkwater,
4 Mass. 354. Clapp vs. Tirrell, 20 Pick. 247. 1 Story’s Eq. 364.
Petre vs. Espinasse, 2 Myl. & Keene 496. Curtis vs. Price, 12 Ves.
103. Reichart vs. Castelor, 5 Binn. 109. Pulvertaft vs. Pulvertaft,
18 Ves. 84. But the evidence tending to show that the conveyance
to Payne was fraudulent is exceedingly loose, vague and indefinite.

RiNgo & TraPNALL, contra. Two years is the limitation to an
action of replevin. The Statute requires the plaintiff to file an
affidavit that the cause of action accrued within two years; this
is an express limitation; without the affidavit he is not entitled
to the writ. See Trapnall vs. Hattier, 1 Eng. 18.

Payne never having had the possession of the negroes, neither
a court of equity or law will aid him under the circumstances—
the transaction being fraudulent as regards creditors. St. John
vs. Benedict, 6 John. Ch. 111. Herrick vs. Grow, 5 Wend. 579.
Bridgewater vs. Brookfield, 3 Cow. 299. Myers vs. Hodges, 2
Watts, 381. 4 Peters 184. 15 Wend. 412, 3 Wend. 175. 1
Blakf. 262. Nellis vs. Clarke, 20 Wend. 26; upon the principle
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that when both parties are equally guilty, ‘‘Potior est conditio de-
- fendentio.”’

MR. CHIEF JUSTICE JOHNSON delivered the opinion of the Court.

The demurrers to the first, third and fourth replications of the
plaintiff to the defendant’s plea of the Statute of Hmita-tions, were
improperly sustained. The replications, it will be admitted, were
unauthorized and insufficient as an answer to the Statute of limita-
tions in case it had been well pleaded; but the plea interposed
being no answer to the declaration, the replications were conse-
quently sufficient for it. The rule is, that where a demurrer is
interposed it reaches back, and the judgment must be given against
the party who committed the first. error.

The action of replevin is embraced by the words used in the
last clause of the 7th Section of the 99th Chap. of the Digest, and
consequently is not barred till the expiration of three years from
the passage of that aet, or, in case the cause of action shall not
have accrued at the taking effect of the act, then not until the ex-
piration of three years after the cause of action shall have aceru-
ed. If the plea was designed to set up and rely upon the Statute
of limitations, it was clearly insufficient, as the plaintiff was un-
der no legal obligation to bring his suit within two years from the
time his cause of action accrued, and consequently the demur-
rer to the replication extending back to the plea, the judgment
rendered upon it should have been against the defendant. But
if, on the contrary, it was intended as a denial of the truth of the
plaintiff’s affidavit, it was wholly inadmissible, as that was not
a matter for controversy. The truth of the affidavit made by the
plaintiff in this form of action cannot be contested, as it is re-
quired merely as a pre-requisite to the institution of the suit, and
is in no manner connected with the merits of the cause. The
effect of replevin being to clfange the possession of the property,
the Legislature thought proper t(; require of the plaintiff an affi-
davit that his cause of action had acerued within two years, in
order to rebut 'the apparent right of the defendant arising from _
length of possession. True it is that the entire absence or even
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insufficiency of such affidavit would be good cause of abatement,
if aptly pleaded, but if well framed and filed in accordance with
the Statute the action must be allowed to progress.

The replications seem to have refercnce to, and, we presume,
were based upon the 15th Sec. of Chap. 99, of the Digest. This
Statute was not in foree at the institution of the suit, and even if
it had been, it could not have availed the plaintiff, as that section
was evidently designed and is by the very words of the act re-
stricted to the case of absconding debtors.

The next question is whether the judgment is correct or mnot
upon the case as made by the testimony. That the defendant
below did sell the slaves in eontroversy to the plaintiff and execute
a bill of sale, absolute upon its face, there can be no doubt, and it
is equally clear that, notwithstanding the express declaration con-
tained in that instrument to the contrary, no consideration in
fact ever passed between the parties. It also appears from the
evidence that the slaves never were delivered to the plaintiff. This
latter circumstance suggests a very important enquiry, and that
is whether the law will lend its aid to enforce the execution of
the contract by compelling a delivery of the property. The solu-
tion of this question will depend upon the construction that shall
be put upon the Statute of Frauclls. It will be conceded that con-
structions essentiallym different have been placed upon a similar
Statute, and consequently we are left to decide upon the sound-
ness of each, and to adopt the one which shall seem most conso-
nant to principle and reason.. It has been supposed by some
able and eminent jurists that fraudulent contracts are void only as
against creditors and purchasers, but that the immediate parties
are bound by them, and that if unexecuted the law will aid them
in their execution.

' The 4th Section of our Statute of Frauds declares that ‘‘Every
conveyance or assignment, in writing or otherwise, of any estate
or interest in lands, or in goods and chattels, or things in action,
or of any rents issuing therefrom, and every charge upon lands,
goods or things in aection, or upon the rents and profits thereof,
and every bond, suit, judgment, decree or execution made or con-
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trived with the intent to hinder, delay-or defraud creditors or other
‘persons of 'th'eir lawful actions, damages, forfeitures, debts or de-
mands, as against creditors and purchasers prior and subsequent
shall be void.”” This is substantially the same as the Statute of
Elizabeth upon the sanie subject matter, and consequently the
construction of the one must be strictly épplieable to the other.—
The question involved here was examined with much labor and
extensive research by the Supreme Court of New York in the
case of Nellis vs. Clark, reported in 20 Wendall at page 24 et Seq.
The majority of the Court in that case, in their opinion delivered
by CoweN, Justice, held that the Statute was nothing more than a
declaration of the common law or an enlargement of its prinei-
ples, and that the rule is the same whether the consideration of
the contract be immoral or illegal as against public policy or ex-
press Statute, or merely designed to defraud creditors or purcha-
sers. This doctrine, howevef, was denied by NELsoN, Chief Jus-
tice, who delivered a dissenting opinion. He held that where
the contract was unexecuted and not founded on an immoral or
illegal consideration, but merely affected with fraud as being
designed to hindér, delay or defraud ereditors, it was binding
upon the parties. We have scanned both of the opinions closely,
and considering the immense array of authorities, and the very
able manner in which they were discusssed and illustrated, and
how fully and clearly the principle was evolved and illustrated,
we will not again enter upon its discussion, but will content our-
selves by a mere reference to the opinions. At the same time
that we adopt the doctrine of the majority opinion, we are free
to admit that there is great plausibility in that of the minority. (a)
This is but an extension of the prineciple laid down by this
Court in the case of Martin vs. Royster et al. (3 Eng. 82.) It is
there laid down that a contract founded upon an immoral or ille-
gal consideration is void as to the immediate parties, and that the
law will not lend its aid to either to enforce it, but will leave them
both precisely where it finds them. The deduction to be drawn

(a) NoTe—The case of Nellis vs. Clark, was affirmed by the Senate of New
York., 4 Hill’s Rep. 424.—REPORTER
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from the case already referred to, decided by the Supreme Court
of New York, is that the rule is exactly the same whether the
consideration be illegal in the strict sense of that term or merely
fraudulent as to creditors and purchasers. The general rule, that
contracts tainted with fraud are bindig upon the immediate
parties, seems to be subject to such a modification as merely to
include such as are already executed, and not those that are sim-
ply executory. This is the only possible sense in which this rule
can be reconciled with the authorities. Where the contract is
executed it may, with propriety, be said to be binding as the law
will not relieve either party, no matter how great may be the
hardship to which he shall have subjected himself; but where it
is executory it cannot be said to be binding because the law will
not lend its aid to either party to emable him to enforce it accor-
ding to’its terms.

According to the proof in this case the conveyance of the ne-
groes was made for the avowed purpose of protecting the prop-
erty against a claim incurred by the defendant as a surety. The
fact that the conveyance was made for the purpose of defrauding
the creditor of the defendant being established by proof, it is clear.
that under the doctrine here recognized, the law will not lend its
aid to enable the plaintiff to obtain pdssession of the property.
The judgment is therefore right and proper upon the proof sub-
mitted in the trial of the cause.

The Court, as before stated, clearly erred in sustaining the de-
murrers to the plaintiff’s replications and rendering judgment
against him, yet as the judgment is right upon the whole case as
developed by the testimony, and inasmuch as the defendant de-
rived no manner of advantage from his plea of the Statute of
limitations, the judgment will not be disturbed. The judgment
of the Circuit Court of St. Francis county herein rendered is there-
fore in all things affirmed.



