
378	TAYLOR VS. RICARDS & HOFFMAN.
	 [9


TAYLOR VS. RICARDS & HOFFMAN. 

Where a garnishee obtains an injunction as to proceedings against him, it Is 
no release of errors as to the defendant in the attachment : an injunction 
operates as a release of errors in the proceedings at law only as to the 
party obtaining it. 

The truth of the affidavit, which the statute requires the plaintiff to flle be-
fore obtaining a writ of attachment, cannot be disputed by plea in abatement 

An attachment bond signed by securities alone, Is good without the signature 
of the plaintiff in the action. 

Where plaintiff's name Is signed to an attachment bond by one without au-
thority, it is nevertheless binding upon the securities, and therefore a good 
bond. 

A plea in abatement must exclude every conclusion against the pleader : there-
fore a plea that plaintiff's name was signed to an attachment bond by one 
without authority, must negative the ratification of the act by the plaintiff 
before the writ issued. 

So far as Kellogg et al. vs. Miller, 1 Eng. R. 468, may conflict wifh the above 
principles, it is overruled. 

Where two replications are filed to a plea, and finding for plaintiff on one 
which is an answer to the plea, it is no objection that an issue to the other 
was not disposed of. 

Writ of Error to the Saline Circuit Court. 

• This case was determined in the Saline Circuit Court, at tho 
March term, 1847, before SUTTON; judge. 

John R. Rieards and Jeremiah S. Hoffman, late partners under 
the firm name of Ricards & Hoffman, of Baltimore, filed a dec-
laration in debt against Steptoe B. Taylor, containing three 
counts: the first, on a writing obligatory for $1,000: the second, 
on a like instrument for $125.45: and the third, on an account 
for merchandise for $1,082.77. They also filed the affidavit of 
one Benjamin Orrick, that defendant Taylor was indebted to 
them in the sum claimed in the declaration, "and that the said 
Steptoe B. Taylor, the defendant, is about to remove out of the 
State of Arkansas." They also filed an attachment bond, in 
the form prescribed by the statute, signed "John R. Ricards, 
Jeremiah S. Hoffman, by B. Orrick, their attorney," as princi-
pals, and by Daniel Ringo and L. Reardon, as securities. There-
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upon a writ of attachment was issued against the goods and 
chattels, lands and tenements of Taylor, which the sheriff levied 
upon goods found in the possession of Isaac T. Cates, and sum-
moned Cates as a garnishee. At the return term, Taylor filed 
two pleas in abatement, in substance, as follows : 

"Defendant, by English and Watkins & Curran, his attorneys, 
comes, &c., and prays judgment of the said writ of attachment, 
because he says, at the time of the commencement of this suit, 
and at the time of making and filing the affidavit in this cause, 
wherein it is alleged that said defendant was then about to re-
move out of the State of Arkansas, and which affidavit was a 
prerequisite required by law whereon to found the issuance of 
said writ of attachment, to wit: at, &c., he, the said defendant, 
was not about to remove out of the State of Arkansas, as is 
above thereof alleged, and this the said defendant is ready to 
verify; wherefore," &c. (This plea was verified by Taylor's 
affidavit.) 

"2d. And, for a further plea in this behalf, said defendant 
prays judgment of said attachment bond, and the condition thereof, 
and said writ of attachment, because he says that the said B. 
Orrick, who signed the names of the said plaintiffs to said attach-
ment bond, had no competent authority to bind said plaintiffs in 
the matter of said bond, and in respect to signing the names of 
said plaintiffs to the said bond and condition, to wit : at, &e., 
and this, &c.; wherefore," ,SLc. 

To the first of said pleas the plaintiffs demurred, on the ground 
that the truth of the affidavit could not be disputed. To the 
second plea, they filed two replitation: 1st. "That he, the said 
B. Orrick, who subscribed the names of said plaintiffs respec-
tively to said bond, and affixed to their names respectively a 
scrawl, by way of seal, at the time of executing said bond, sub-
scribing and sealing the same with the names and seals of said 
plaintiffs, was duly authorized by said plaintiffs, and had com-
petent authority to execute said bond for, and in the name, af 
said plaintiffs to the said bond and condition, to wit : at, &c.;
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payment of the moneys therein mentioned; and of this they put 
themselves upon the country." 

2d. "That they, the said plaintiffs, before the issuing of said 
writ of attachment, to wit: on the 14th day of October, 1846, 
at, &c., filed, in the office of the clerk of the circuit court of the 
county aforesaid, a bond, in double the sum of the debt sworn 
to, subscribed and sealed by Daniel Ringo and Lambert Reardon, 
as . securities of said plaintiffs, to said defendant, bearing date the 
clay and year last aforesaid, conditioned as the law requires, 
which bond the said plaintiffs now show to the court here; and 
they aver that said Daniel Ringo and Lambert Reardon, who 
executed said bond, as securities to said plaintiffs, to said defen-
dant, at the time of executing said bond, and issuing said writ, 
were and still are good and sufficient and able to answer for, 
and pay, the amount of the penalty of said bond, to wit: &c., and 
this, &c.; wherefore," &c. Ringo & Trapnall. 

To the first of said replications, defendant added his similiter, 
and answered to the second, and assigned for causes of demur-
rer: 1st. That the bond is not shown to be valid and binding 
upon the principals therein: 2d. A bond void as to part is void 
as to the whole; and a defence to the principal of the want of 
authority in the agent to execute, would be a defence as to the 
securities: 3d. That the attachment law requires a bond with 
security, and security without a. principal cannot exist, and is not 
a bond binding upon any party." 

The court sustained plaintiffs' demurrer to defendant's first 
plea, and overruled defendant's demurrer to plaintiffs' second 
replication to defendant's second plea. Defendant declined to 
plead over, plaintiffs entered a nolle prosegui as to the third count 
in the declaration, and took judgment for the amount of the two 
obligations declared upon in the first and second counts. 

Taylor brought error, and, after assignment of errors, the de-
fendants in error filed two pleas in abatement of the writ, dif-
fering in form, but in substance the same, alleging that, after 
they obtained judgment in the court below against Taylor, and 
filed allegations and interrogatories against Cates as garnishee.
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Cates filed a bill in the chancery side of the court, against de-
fendants in error, Taylor and one Hudson interpleading for the 
goods attached, and praying injunction, of the judgment, &c., as 
to the goods, and that they be plced in the hands of a receiver 
until the bill was determined; that the court accordingly granted 
an injunction, &c., as prayed by the bill, which, it was alleged, 
operated as a release of errors, &c. 

To these pleas plaintiff demurred, on the ground that a bill 
for an injunction, by any person other than plaintiff in error, 
was, in law, no release of errors. 

OLDHAM, J.. (On motion, at January term, 1848.) An injunc-
tion operates as a release of errors in the proceedings at law only as 
to the party obtaining it. A garnishee, by obtaining an injunc-
tion against proceedings against him under the garnishment, can-
not release errors that may have been committed in the action 
against the defendant in the attachment. A bare statement of 
the proposition exposes its fallacy. The demurrer is well taken 
to the pleas filed by the defendant in error, and is sustained. 

ENGLISH and WATKINS & CURRAN, for the plaintiffs. The 
affidavit and bond of the plaintiff are pre-requisites for . the issu-
ance of a writ of attdchment, ( Digest, chap. 17, sec. 3, 4, 5, 6) : 
being in derogation of the common law, the statute must be con-
strued strictly. (Desha vs. Baker, 3 Ark. 519. Hynson vs. Taylor, 
ib. 555. Smith vs. Block, 2 Eng. 359.) If the affidavit be insuf-
ficient the defendant may except to it, if the defect be apparent 
on the affidavit, (Digest, chap. 17, sec. 29. Heard vs. Lowry, 5 
Ark. 524. Delano vs. Kennedy, ib. 439) ; but where, as in this 
case, the plea sets up a matter of fact dehors the record, the only 
appropriate mode of presenting it is by a plea in abatement. 
Didier vs. Galloway, 3 Ark. 503. Toly vs. Bower, ib. 359. 

In other States, the , particular defence, i. e. that the defendant 
was not about to remove, or was not a non-resident, or was not 
about to remove his goods and effects, or did not so seuete him-
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self so that the ordinary process of law could not be served on 
him, &c., has been sustained in abatement of the writ. Harts-

horn-vs. Wilson, 2 Ham. 27. S. C. Ohio Cond. Rep. 245. Codwin 

vs. Hurford, 4 Ham. 132. Ohio Cond. Rep. 752. lb. 758. Mantz 

vs. Hendley, 2 Hen. and Mun. 308. Wiloox vs. Mills, 4 Mass. 218. 
Jacobs vs. Mellen, 14 Mass. 132. lb. 199. 2 Nott and McCord, 

323. Plumpton vs. Cook, 2 Marsh. 451. lb. 249. But not a good 
plea in bar. Meggs vs. Shaffer, Hardin„ 65, and note. 

The second plea is good Under the decisions of this court in 
Kellogg vs. Miller, 1 Eng. 469. 

RINGO & TRAPNALL, contra. The only pre-requisite to the 
issuing the writ, as regards the affidavit, is, that it shall con-
tain a statement of the fact of either of the alternatives men-
tioned in the statute, which the plea admits in this case. (Di-

gest, chap. 17, sec. 3.) The right to the process does not depend 
upon the truth of the fact or proof of the defendant's intention 
to remove out of the State, which is rarely susceptible of 
direct proof, but upon the filing an affidavit that he is about to 
remove. (lb.) 

An attachment bond, executed by securities alone, is sufficient 
to justify the issuing of the writ. The statute merely requires a 
bond with sufficient security, (Digest, chap. 17, sec. 5.) and does 
not require the plaintiff to execute it. The contrary doctrine 
was held in Kellogg et al. vs. Miller et al., (1 Eng. 468,) but that 
decision stands alone, and is opposed to most of the decisions 
made on statutes analogous : for instance, bonds for costs may 
be executed by securities without the plaintiff. (Anonymous, Har-
din's Rep. 149. Barnet vs. Warren, Circuit Court, ib. 172. Thcrn 
vs. Savage, 1 Blackf. 51.) So, likewise, as to appeal bonds, or 
bonds or bail in error. (Barnes vs. Bulwer, Cara. 121. People vs. 
Judges of Duchess Co., 5 Cow. 35. Ex parte, Halbrook 0 al., ib. 

WALKER, J. The defendant in the court below filed two pleas 
in abatement to the writ : 1st. That he was not about to remove 
out of the State, as alleged in the affidavit of the plaintiffs: and
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2d. That the agent of plaintiffs, who signed the attachment bond 
for them, had no legal authority to do so. The plaintiffs de-
murred to the first plea, and the demurrer was sustained. The 
sufficiency of this plea will first be considered. 

The statute requires of the plaintiff to file a declaration, an 
affidavit, and a " bond with the clerk. The facts to be sworn to, 
the manner of taking the affidavit, the bond, its condition, and 
approval, are prescribed by the statute, after which it is (in the 
6th sec. Digest, 173) declared that, "on the requisites herein be-
fore prescribed being complied with, the clerk shall issue a writ 
of attachment, directed," &e: The plea questions the sufficiency 
of none of these pre-requisites, but tenders an issue upon the 
facts sworn to in the affidavit : at least, to so much of the affi-
davit as states • that he was about to remove, &c. We are of 
opinion that the writ properly issued when the pre-requisites of 
the statute were complied with. The statute expressly makes 
the affidavit sufficient evidence of the facts, and does not con-
template a collateral issue of this kind, as may be fairly inferred 
from the fact that it in detail points out every step to be taken 
by all the officers and parties charged or connected with the suit 
or proceeding. It provides a bond not only requiring the party 
plaintiff not only to prove his demand on the trial at law, but 
the forty-seventh section also provides "that if it shall appear 
that such writ did not issue in accordance with the true intent 
and meaning of this act,..the defendant may sue upon the bond 
and recover such damages upon a trial at law as a jury may 
assess." This section is evidently designed to save harmless the 
defendant if the writ issue contrary to the true intent, &c.; or, in 
other words, where the party was not about to remove, &c. The 
statute, moreover, provides that if the defendant desires to re-
tain his property, he may file a bond with the clerk conditioned 
that he will appear and answer the plaintiff's demand, and will 
abide the judgment. Now, if the party be not really about to 
remove, as charged in the affidavit, this remedy in most instances 
is simple and easy. But again : the issue which is tendered by 
plea is of such a nature as to render it almost impossible to
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arrive at any degree of certainty, by ordinary evidence, as to 
what is the real intention of the defendant. The plaintiff forms 
his conclusions, in many instances, from circumstances slight in 
themselves, and not such as to awaken suspicion in one less 
interested, for it is not unfrequently the case that the open dec-
larations and intentions of the defendant are at direct issue with 
his real intentions, and it is only by close observation that a 
clue to real intention can be ascertained. The references which 
haVe been made by counsel to the decisions of several States 
under their own statutes, are not sufficient to warrant this court 
in adopting a similar practice under ours. We are, therefore, of, 
opinion that the demurrer to the first plea was well taken. 

The demurrer to the second replication to defendant's second 
plea and replication : because if the plea is sufficient in law 
plea and replication; because if the plea is not sufficient in law 
to abate the writ, it will be a matter of but little importance 
whether the replication is sufficient or not. It is true that this 
is a statutory proceeding, in derogation of the common law, 
and should receive a strict construction ;- yet there is a common 
sense view of this and all other acts, whether in derogation of 
the common law remedies or -not, that should not be lost sight 
of, for it is not unfrequently the case that courts, by adopting 
this familiar and well recognized rule, feel that their sphere of 
action is so circumscribed as to force them into refined and un-
meaning technicalities, such as defeat every valuable purpose of 
our most important and useful statutes. 

This statute requires the "creditor to file with the clerk a 
bond to the defendant with sufficient security," &c. So, the 
same statute says the creditor shall file a declaration or state-
ment in writing with the-clerk, and again, that he shall file an 
affidavit, &c. To pursue the strict letter of the law here, in 
each instance the creditor should be the actor in proper person, 
but such never could have been the intention of the legislature. 
Nor can it, ;with more reason, be argued, that the creditor should 
do more than file a good and valid bond with good security, 
such as will be able to pay any amount of damages the defen-
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dant may', sustain. It is not in his mouth to complain whether 
they are bound as principle or security, so they are bound, and 
sufficient in estate to secure him from loss. But again: this 
matter of principal and security is only important as between 
themselves, because, independent of the bond, the plaintiff is 
bound to the value of his whole estate for any damage which 
may arise out of his wrongful acts. 

It has been repeatedly decided, by the courts of our sister 
States, that a bond executed by securities alone in form accord-
ing to their statutes, is a valid and substantial compliance with 
the statute. As in Kentucky, in cases of bonds for costs, (Har-
din, 149,) and appeal bonds, (id. 173.) In Indiana, an appeal 
bond, executed by security alone, is good. 1 Blackf. 51. In Mas-
sachusetts a replevin bond, executed by two of four principals 
and two securities, is held sufficient. 14 Mass. 314. 5 Cow. 35. 
So, in our own State, a bond for costs executed by security alone 
is sufficient. 

The sole purpose of all these statutes is to give to the defen-
dant ample security. No construction should be indulged which 
would impair his rights in this respect. Neither the language 
nor the intent of the law implies that importance is attached to 
the particular persons who are to become bound. To indulge a 
limited construction of this act would materially affect the use-
fulness of the law without adding anything to the security afforded 
the defendant ; for instance, where there are several joint creditors, 
who reside in different parts of the State or beyond the State, 
if it be required of them to execute the bond in person or by agent, 
before the writ issues, before the necessary bond could be procured, 
the exigency which invoked this summary aid would pass by, and 
the writ be of no use to the creditor. Wherefore, in view of the 
statute, in all its bearings, we are of opinion that a bond, in 
accordance with the statute in form, executed by sufficient security, 
whether signed by the principal or not, is a good bond under 
the statute. 

It is contended, however, that the agent, who signed the prin-




cipal's name to the bond, was not authorized to do so, and, for 
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that reason, it is voidable as to him, and being voidable as to him, 
the securities, not being joint obligors, are not bound by it. It 
is true that, at the common law, the plaintiff must sue all the 
makers of the bond jointly or each separately. Our statute has 
modified this rule, and under it any number, or the whole, may 
be sued. The common law doctrine is found in 2 Tidd, 803, 

and 1 Chitty, 30, and is founded on the rule that, as they are 
sued as joint obligors, the proof must sustain the allegation, and 
if one be discharged the allegation and the proof vary, and all 
are necessarily discharged. Thus, in Tidd, "the plea of one de-
fendant for the most part enures to the benefit of all, for the con-
tract being entire the plaintiff must succeed against all or none." 
Chitty says, in actions ex contractu against several, it must ap-
pear on the face of the pleading that the contract was joint, and 
that fact must also be proven on the trial. In a case where there 
was a discontinuance as to one defendant after service as to all, 
this court decided that it amounted to a discharge of the whole 
action, placing it on the ground that as the plaintiff has elected 
to treat the contract as a joint contract, he was bound by the 
election, and must recover against all or none, declaring,' at the 
same time, that they could see no sufficient reason for the rule, 
—LACY, J., dissenting. Frazier et al. vs. State Bank, 4 Ark. Rep. 

509. Subsequently, in the case of Ashley vs. Hyde & Goodrich, 

this court extended the rule, and made it embrace a case of 
implied assumpsit against two. The court, in delivering the 
opinion, admitted that no authority had been found in point, and 
grounded their opinion on the principle that as the action was 
for a joint assumpsit the proof must sustain the allegation, or 
both are discharged, or that proof of a joint contract would not 
support a judgment against one. So in the case of Beebe vs. 

The Real Estate Bank; and in a later case, Brewton Vs. Gregory, 

3 Eng. 178, where one defendant made default and the other 
pleaded, the issue being found for him, the court held that the 
party making default was entitled to the benefit of the successful 
defence of his co-defendant, and was thereby discharged. In all 
of these cases the court recognized the right of the party to treat
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the contract as joint or several, and sue any number of the obli-
gors, but that if he elect to sue any number of them, those sued 
are taken as joint obligors, and the proof must sustain a joint 
contract as to them. Our object in referring to these decisions 
is to show the ground on . which they rest, which is, that in all 
actions of contract, notwithstanding the contract is several as 
well as joint, and the plaintiff may sue each separately or all, 
or as many of the parties to the contract jointly as he may think 
proper, when he has made his election, by instituting his action 
against all, or any number of the parties, he will be held to his 
election. There is no obligation whatever resting on the 'obligee 
to embrace ,more parties in his writ than are truly liable upon 
the bond, and should he do so, it is at his peril, for, if he fail to 
obtain a judgment as to one, the other defendants are discharged. 
There are many exceptions, we are aware, to this rule, and many 
very respectable authorities may be found, where a nolle prosequi 

as to part of the defendants has been entered after a joint plea and 
judgment against the others. (See 11 Peters, 86, and the cases 
thera cited.) But it is unnecessary to refer to them. The doctrine, 
as settled by our own court, perhaps, adheres to the Engiisn 
common law principle as strictly as any court ih the United States; 
yet, tested by these rules, it is evident that this bond is not within 
ihe rule there laid down. No issue has been taken upon this bond, 
no election to sue upon it as a joint bond has been made. The 
obligee may sue any number of them he pleases, and 'it amounts 
to no discontinuance. If, however, he so frame his pleading as to 
embrace parties not liable, it is his own folly, and he should abide 
the consequence. Here there is a good bond against two of the obli-
gors; the plea is silent as to them, but simply avers that the 
agent had no power to sign the name of his principal. If we are 
correct in our conclusions that a bond executed by sufficient 
security, without the name of the principal to the bond, is valid; 
and that if it be there iniproperly, the validity of the bond, as to 
the securities, is not thereby affected, the conclusion is 'irresistible 
that the plea is defective in this respect.
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But there is another ground on which it is very questionable 
whether the plea is or not sufficient. The plea only denies that 
the agent had sufficient authority to execute the bond fbr his 
principal: but all that is stated in the plea may be true, and still 
the bond may be binding on the principal: as, for instance, sup-
pose, after the agent signed the name, but before the bond was 
filed, the principal had ratified and affirmed the act, the signa-
ture would, from that moment, have been his own as fully as if 
executed by himself. Pleas in abatement are construed strictly ; 
they are required to be so certain as to exclude every conclusion 
against them. It is unnecessary to bestow time or consideration 
upon the sufficiency of the replication. It set up that a good 
and sufficient bond, signed by two securities, who were, and yet 
are, solvent and able to pay the penalty of the bond that had 
been filed before the writ issued. We have already decided such 
a bond good, and consequently that the replication was sufficient. 

The case of Kellogg et al. vs. Miller et al., has been relied upon 
by plaintiff in error. Although there is a striking similarity be-
tween the state of case presented upon the record in these two cases, 
yet it will be perceived that the question upon which that case was 
made to turn was materially different. The point was neither 
raised nor decided by the court, whether a bond, signed by secu-
rities alone, would, or would not, have been sufficient; nor was 
the liability of two of these obligors pressed before the court in 
that case. The replication contained an averment that the prin-
cipal had subsequently ratified the act of the agent, and the court 
decided that such ratification, being made after the writ issued, 
came too late. So far, therefore, as these points may be con-
sidered as having been incidentally raised and decided in that 
case, they must be considered as overruled. 

In conclusion : it is objected that the circuit court erred in ren-
dering judgment in favor of the plaintiffs below, without first 
having disposed of the issue upon the replication to the second 
plea. The suit was brought on a liquidated demand for money; 
the court, therefore, had power to render judgment upon it with-
out the intervention of a jury. AS to the issue, the law is, in
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regard to replications to pleas, that the plaintiff may file several 
replications to one plea, and if any one of them is good, it is 
sufficient to defeat the plea, just upon the same principle that 
any one of several pleas, if good, is a bar to the whole action. 
In this case there was a finding in favor of the plaintiffs on the 
demurrer to the second replication, and the judgment was pro-
perly rendered in their favor. 

Let the judgment be affirmed with costs.


